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COMMISSIONERS 
BOB STUMP, CHAIRMAN 
GARY PIERCE 
BRENDA BURNS 
BOB BURNS 
SUSAN BITTER SMITH 

IN THE MATTER OF THE FORMAL 
COMPLAINT AGAINST MOHAVE 
ELECTRIC COOPERATIVE, INC. 
FILED BY ROGER AND DARLENE 
CHANTEL 

D ETED 
JUL 8 1 2814 

DOCKET NO. E-0 1750A-09-0 149 

MOHAVE ELECTRIC COOPERATIVE, 
INCORPORATED’S SUPPLEMENTAL 
DOCUMENTS 

Mohave Electric Cooperative, Inc. (“MEC”), under the instructions of the 

Administrative Law Judge in her of June 2,20 14 Procedural Order, submits the following 

documents as additional support for its legal positions, including the primary position that the 

Complainants have amply litigated to adjudication, or have had the opportunity to litigate 

and/or assert all claims and issues arising from Complainants’ construction of a survivalist 

structure in MEC’s prescriptive easement and the resulting events leading up to the 

termination of services. 

1. 
2. 
3. 
4. 

5 .  

6. 

7. 

September 30,2008 Informal ACC Complaint 
March 24, 2009 ACC Complaint 
May 5,2009 ACC Complaint 
MEC’s June 3,201 1 Motion for Summary Judgment in Mohave County 
Superior Court 
Chantel’s June 7,201 1 “Request to the Court to Deny Motion for Summary 
Judgment” in Mohave County Superior Court 
Chantel’s January 10,2012 “Motion to Have a Judicial Determination on all 
Counts in this Case” in Mohave County Superior Court 
Chantel’s February 27,2012 Response to MEC’s Motion for Reconsideration of 
Summary Judgment in Mohave County Superior Court 
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Arizona Court of Appeals Proceeding 
8. 
9. 
10. 

Lerral Authorities 

Chantel’s August 30,2012 Opening Brief 
MEC’s October 15,2012 Answering Brief and Appendix 
April 16,20 13 Memorandum Decision of the Court of Appeals 

11. 

12. 

13. 
14. 
15. 
16. 
17. 
18. 
19. 
20. 
21. 
22. 
23. 
24. 
25. 

Advance Auto and Indem. Ins. Co. of N. Am. v. Craj, 63 Va.App. 502,759 
S.E.2d 17 (Va.App.2014) 
Contempo-Tempe Mobile Home Owners Ass’n v. Steinert, 144 Ariz. 227, 696 
P.2d 1376 (1985) 
Electrical Dist. No. 2 v. ACC, 155 Ariz. 252,745 P.2d 1383 (1987) 
Hall v. Lalli, 194 Ariz. 54,977 P.2d 776 (1999) 
John Munic Enter., Inc. v. Laos, 235 Ariz. 12, 326 P.3d 279 (2014) 
Red BluHMines, Inc. v. Ind. Com ’n ofAz., 144 Ariz. 199,696 P.2d 1348 (1984) 
State v. Farley, 106 Ariz. 119,471 P.2d 73 1 (1970) 
Tucker v. Hinds County, 558 So.2d 869 (1990) 
Arizona Constitution art. 6 0 17 
A.R.S. 0 1-201 
A.R.S. 3 40-285 
Ariz. R. Civ. P. 38 
A.A.C. R14-2-202 
A.A.C. R14-2-203 
A.A.C. R14-2-2 1 1 

DATED this 30* day of July, 2014. 

CURTIS, GOODWIN, SULLIVAN, 
UDALL & SCHWAB, P.L.C. 

By: 

Larry K. Udal1 
501 East Thomas Road 
Phoenix, Arizona 850 12-3205 
Attorneys for Mohave Electric 

Cooperative, Incorporated 
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PROOF AND CERTIFICATE OF MAILING 

I hereby certify that on this 30* day of July, 2014, I caused the foregoing 
jocument to be served on the Arizona Corporation Commission by delivering the original and 
thirteen (13) copies of the above to: 

Docket Control 
4rizona Corporation Commission 
1200 West Washington 
Phoenix, Arizona 85007 

COPY of the foregoing hand-delivered 
this 30* day of July, 2014 to: 

Belinda A. Martin, Administrative Law Jdge 
Hearing Division 
Arizona Corporation Commission 
1200 West Washington 
Phoenix, Arizona 85007 

Janice Alward, Esq. 
Legal Division 
Arizona Corporation Commission 
1200 West Washington 
Phoenix, Arizona 85007 

Steve Olea, Director 
Utilities Division 
Arizona Corporation Commission 
1200 West Washington 
Phoenix, Arizona 85007 

COPY of the foregoing mailed 
this 30* day of July, 2014 to: 

Roger and Darlene Chantel 
1000 1 E. Highway 66 
Kingman, Arizona 8640 1 
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I 

ARIZONA CORPORATION COMMISSION 

UTILITY COMPLAINT FORM 

Fax: (520) 628-6559 Investiqator: Richard Martinez Phone: (520) 628-6556 

Priority: Respond Within Five Days 

Complaint No. 2008 - 71811 Date: 9/30/2008 
ComDlaint DescriDtion: 06Z Disconnectrrerminations - Other 

N/A Not Applicable 

FiFSf: Last: 
Complaint Bv: Roger Chantel 

- Street- 10001 E. Hwy 66 Work: (000) 000-0000 

citv: Kingman CBR: 
State: Az Zip: 86401 k 

Account Name: Roger Chantel Home: (000) 000-0000 

U t W  Com~anV. Mohave Electric Cooperative, Inc. 
Division: Electric 

Contact Name: Paula Griffes Contact Phone: (928) 758-0520 

Nature of Complaint: 
m * + m n H h m H * H m *  (Reference Inquiry # 71 469)n*H*m*ntttM**m**m***ftrrm***timm* 

Received the following correspondence: 

September 24,2008 

Roger Chantel 
10001 E. Hwy 66 
Kingman, AZ 86401 

Arizona Corporation Commission Complaint Department 
1200 1W. Washington St. 
Phoenix, AZ 85007 

Re: EMERGENCY REQUEST 

Mohave Electric Cooperative (MEC) placed power lines over my property without a right-of -way. That is one 
problem. The unsafe problem is that MEG placed their poles approximately 694 feet apart. The normal 
placement is about 300 Feet apart What is happening is that the long span is causing the lines to have a large 
sag in them and the poles are starting to bend. The older they get the greater chance they have of failing and 
causing some major damage or killing a member of my family. I took this matter into my own hands by designing 
a functional piece of art work that is made out of concrete and placed it on my property to take up slack if the 
line every felt down. This art work was placed on my property in such a location that it could prevent the line 
from moving on to my equipment destroying some of my future projects as well as destroying my green house. 
MEC's higher management got mad at me for trying to prevent damage to my property. They claimed that my 
art work was not in compliance with the National Electric Safety Code. If that was true the solution could have 
been corrected by putting a pole in the middle of the 694 feet and raising the lines to comply with what they 
claimed was wrong. Instead they turned vindictive toward me and joined someone in Mohave County and 



ARIZONA CORPORATION COMMISSION 

UTILITY COMPLAINT FORM 

claimed that my art work was a building, MEC's management turned off my electricity. They claimed that they 
we re requested by the planning department to do so. They did not notify me that they were turning off my 
electricity. The planning and zoning did not give me written notice that they were requesting MEC to turn off my 
electricity. If MECs actions were inside of the law they should be able to supply a letter from Mohave County 
requesting that my service at 10001 E. Hwy 66 Kingman, AZ be  disconnected. They should be  able to supply 
you with this letter within 24 hours from request. If they fail to provide a letter stating that Mohave County 
requested they turn off my electricity, one can only conclude that MEC tumed off my power because they were 
mad at  me. I am asking you to issue an order to turn my electricity back on a t  my place of residence, I believe 
that their action was intended to be malicious and they want to do harm to me. They stated in a letter to me that I 
had to pay them for the money they spent to reroute power around my property before they would re-hook up 
electricity to my house. 

Neve? once in seven years with MEC have I ever been late on my payment:. By MEC turning off the electricity to 
my place of residence, it has caused my wife and I great hardships. Our water pump cannot run without 
electricity, so w e  have to find a way to get water to cook, clean, shower, flush toilets, water all of our fruit trees 
and vegetable garden plus our animals' watering dish will not fill automatically. All of this could cause death to 
the plants, animals and it could cause sanitation and health problems. I have a medical condition known as 
Sleep Apnea, which requires that 1 use a C-Pap machine during sleep. Without electricity 1 can't use my 
machine. If this machine is not used during sleep, my breathing stops and this could result in possible organ 
failure or even death. 

1 need your help getting me electricity turned back on. If MEC refuses to turn my electricity back on, then it 
should be the Commission's responsibility to require MEC to bring their lines into some kind of safety standard 
of only having 300 feet between poles. I will be out of the country until the 14th of October and I would like to 
have my electricity up and running by that date. I pray you can do  something regarding MEC's malicious 
mistreatment to its customers. Maybe you need to turn parts of MEC's territory over to another utility company. 

Respectfully submitted, 
Roger Chantel 

Please investigate this on-going matter and report your findings to the ACC. 
*End ofComplaint* 

Utilities' Response: 

t * t * * t t t C * H C * t f * W C n t u u f * f * ~ ~ ~ * * * * ~ * u * * ~ * * * ~ ~ * * ~ * * *  

Investiaator's Comments and Disposition: 
Pending 
*End of Comments* 

Date Completed: 
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EMERGENCY 
FORMAL COMPLAINT FILED AGANST MOHAVE ELECTRIC COOPERATIVE 

FOR UNNECESARY LINE EXTENSION BILL 

This formal complaint is filed against Mohave Etectric Cooperative, the management of the 
Mohave Electric Cooperative, the Board of Directors and Executive Officer Robert E. Brot. 

Roger and Darlene Chantel are filing this emergency formal complaint based on the following: 
This is an emergency because the temporary electrical equipment that the Chantels are using is 
wearing out and could fail any day. 

Mohave Electric Cooperative (hereinafter referred to as MEC) have high powered transmission 
lines that transmit high voltage electrkity over our property. A few years ago I, Roger Chantel, 
noticed that a section of this high voltage transmission line that exists on our property was 
showing signs of sagging. I contacted MEC about the line and they did nothing to correct the 
unsafe condition. I contacted a number of government authorities and asked them if they 
would have MEC correct the unsafe condition. The ones that did respond claimed they did not 
have jurisdiction over the utility company. During the examination of the documents of record 
I discovered that MEC did not have a recorded right-of-way to transmit high powered electricity 
across our property. I contacted MEC about the right-of-way issue. Their response was, if I 
wanted their poles moved off of my property 1 would have to pay to have them moved. I was a 
little set back by this response. 1 monitored the unsafe condition that existed an our property 
for a few years. The large span of 694 between polos was causing the pole on my property to 
bend to a point that it was evident that it was just a matter of time before it would break and 
these high power lines would fall and cause a great deaf of damage to  our property and possibly 
life. After not receiving any help from government agencies it appeared that I was going to 
have to provide for our own safety when it came to the unsafe conditions of these high 
powered electric lines that existed on our property. After a long time and great consideration 
of the unsafe dangerous condition that existed on our property, I decided to create a functional 
art work that would protect us and our property from the dangers of these unsafe electric lines 
that were on our propew. I started constructing my art work in the location on our property 
that I felt would provide the safest conditions for mv family and the grandkids that travei over 



most of the area that these unsafe lines where located in. Sometime after I started 
construction of my art work, representatives of MEC stopped by and told me that I was building 
a structure in their utility right-of-way easement. I informed the representative that MEC did 
not have a right-of-way across my property to transmit high voltage electricity. They became 
upset over that statement and went to the government authority known as Mohave County 
6uilding and Zoning Department and made false claims to them that they had a legal easement 
over my property. MEC claimed to Mohave County that my art work was unsafe and violated 
National Electrical Safe Code rule 234 table 234-1. MEC requested a letter from the county 
authorities to have our electricity disconnected. MCC built an alternative extension line around 
our property to service the rail road with power. On September 16,2008, MEC disconnected 
the electricity to our place of residence. An emergency informal complaint was filed with the 
Arizona Corporation Commission. (ACC) MEC said they would not reinstate our electricity until 
we paid, the bill of $12,135.09 plus enter into a contract to pay for building a new three 
phase system around our property. This bill was created by MEC’s actions of creating a line 
extension around our property. MEC claimed that my art work was in violation of the NESC 
rule 234 table 234-1 and that is why they built the new line extension around our property. 
MEC claimed that my actions were the reason they had to build this line extension. The reason 
all of this is in front of the Commission is because of MEC’s actions of disconnecting our 
electricity to our place of residence. 

I informed MEC and the Commission that I have a medical condition that requires full 
time continuous electricity supplied to our place of residence and that I needed my electricity 
reinstated to our place of residence. To this day MEC has made no effort to reinstate my 
electricity for the purpose of health reasons. 

MOHAVE ELECTRIC CLAIMS CHANTELS HAD AN UNSAFE 
BUILDING CONDITION ON CHANTEL’S PROPERTY 

In August of 2008 an MEC representative claimed that the art work that I was creating 
was in violation of some kind of electrical code. MEC did not discuss with me which electrical 
codes nor did they present a copy of any electrical codes that they claimed I was in violation of. 
I had no idea of what kind of electrical code violation MEC was referring to. MEC claimed that 
this so called violation was so serious and was so large that it merited the action of 
disconnecting the electricity to our place of residence. MEC contacted the Mohave County 
Planning Department and had Darrel Reidel and had a representative of Mohave Electric 
Cooperative come to our property and made a determination that there was some kind of 
safety violation. When I asked the representative of MEC for a written confirmation of what I 
was in violation of he replied, “We cannot give you that information”. The meeting held on 
September 12,2008 by the two above mentioned individuals appeared to be some kind of 
conclusion to conspire together to do harm to me. The reason I believe this is because the 
Mohave County Planning Safety Director (hereinafter referred to as MCP) did not even inspect 
my art work. It appeared that these two individuals made some kind of arrangement with one 
another so MCP could issue a letter of disconnect to ME€. We never did get any type of letter 
from MCP stating that they issued a letter of disconnect to MEC. On September 16,2008 MEC 
had one of their linemen come to our door at about 4:OO P.M. and told my wife that they were 



disconnecting our electricity. We did not have any kind of notice that MEC was going to 
disconnect our electricity on that day. We were not prepared to be without electricity. I have 
Sleep Apnea, which requires full time electricity to run my breathing machine. I went without 
my breathing machine for a number of days. After a period of time I was finally able to acquire 
some batteries, inverters and generators to supply enough power to run my breathing machine, 
but even today there are times when we do not have enough electricity to run our house and 
supply our needs. 

If the Commissioners were to examine the ACC‘s records, you would find that a number 
of ACC workers tried to have us informed of our electricity disconnection. MEC was so adamant 
about turning off our electricity that most of the ACC employees did not have the authority to 
reject MEC’s insistence to turn off our electricity. 

LEGAL bSUES AND FACTS 

1. MEC claimed that I was building an art work or some type of structure in their 
(MEC’s) right-of way. 

2. FACT: MEC does not have a right-of-way over our property. 
3. MEC claimed that my Art Work (structure) was in violation of National Electric 

Safety Code (hereinafter referred to as NESC) rule 234 table 234-1 
4. FACT: According to  rule 234 table 234-1 the distance should be 10 feet 6 inches 

above the top of a structure. MEC’s engineering department reported to Tom 
Longtin on September 14,2008 that the distance from MEC’s line to the 
structure was 10 feet 6 inches, which Tom Longtin stated in his testimony to the 
ACC. My art work was not in violation of NESC like MEC claimed to Deb Reagan 
of the ACC. Even if it were to be in violation of the NESC, it did not merit turning 
off the electricity to our residence. Even if it were to be in violation it would not 
have been an unsafe condition to any general public because our property is 
fenced off from the general public and they do not have access to it. MEC 
wanted to damage us and our reputation to a point that they could cause 
government agencies to look at us as the persons that we? doing wrong. All of 
MEC’s claims are to take attention away from the fact that they do not have the 
right to  transmit high voltage electricity over our property. 

5. M E C  failed to comply with NESC of maintaining safe electric lines and A.C.C. R14-2-208- 
1, which states that M E C  is the responsible party for the safe transmission of electricity 
across our property. 

6. M E C  made false representation to government officials that I was in viotation of NESC 
234 Table 234-1. 

7. MEC violated A.C.C. R14-2-211-A-2 and A.C.C. R14-2-211-A-5-a. & b. by refusing to 
reinstate Chantels electricity . 

8. M E C  failed to give legal notice in accordance to A.C.C. R14-2-211-0. 
9. MEC failed to give legal written notice of termination in accordance to A.C.C. R14-2-211- 

E. 
10. MEC violated A.C.C. 1 4-2-1616 CODE OF CONDUCT. If the ACC does not do something 

to maintain this code of conduct, every utility company will have no respect for the ACC. 
If that happens, every Arizona citizen will suffer. 

. 



MOHAVE DID NOT HAVE TO REQUEST THAT THE 
CHANTEL’S ELECTRICITY BE TRUNED OFF 

1. MEC could have corrected the unsafe condition that existed on our property by 
adding one pole to lift up the unsafe lines. 

2. MEC could have followed the Mohave County Planning letter that was sent to 
them telling them to “de-energize the line close to the building being 
constructed”. 

3. MEC disconnected the entire high powered transmission line over our property 
so they would not have to pay electrical transmission fees that I am charging 
them. 

4. MEC’s main reason for disconnecting our electricity was with the intent to cause 
us physical and financial harm. 

5. MEC was informed that I have a medical need for full time electticity and even 
today they do not take that need into account. 

6. MEC’s actions are to cause harm to us without any regard to the law or the 
authorities of the ACC. 

DAMAGES DONE BY MECs ACTtON OF 
TURNING OFF THE CHANTEL’S ELECTflICITY 

1. MEC failed to notice us. 
2. MEC’s actions caused me to have an extended time without my breathing 

machine. As a result from the lack of the correct amount of oxygen, my thinking 
and judgment was impaired. This caused me to have an accident just a few days 
after we were without electricity. I had a broken clavicle and broken ribs. 

3. MEC’s actions caused great stress and anxiety to occur in our lives. 
4. MEC‘s unjust taking of our electricity caused us to be treated as second rate 

citizens. 
5. MEC’s actions and false claims with governmental authorities caused mistrust 

and doubt in governing authorities and their actions. 
6. MEC’s actions caused me to break my clavicle and ribs, in which I was in great 

pain for months. This and the amount of work that my wife had to  do to try and 
provide some kind of temporary electricity for my breathing machine caused 
such great mental and physical damage that she has lost faith that government is 
beneficial or has any concerns for the citizens it rules over. 

7. MECs disconnection of our electricity has caused the use of unstable electricity, 
which has caused damage to most of our electrical appliances. 

8. MEC’s disconnection of our electricity has damaged our green house operations 
as well as our landscaping. 

9. These are just a few damages that we have experienced because of MEC’s action 
of disconnecting our electricity unjustly and without legal merit. 



MECS MANAGEMENT MISREPRESENTATION 
OF ISSUES TO ACC EMPLOYEES 

1. MEC’s management made false claims to ACC employees that my art work was 
in vialation of NESC at the time they requested the ACC employees to give them 
permission to disconnect our electricity. 

2. MEC’s management made false claims to ACC employees about the art project 
being a public safety issue. 

3. MEC’s management failed to disclose to ACC employees that I was concerned 
about the unsafe high voltage transmission lines that were on our property. 

4. MEC’s management failed to disclose to ACC employees that they did not have 
any recorded right-of-way to transfer high voltage electricity over our property. 

MEC’s management has caused so much damage and violated a number of State Statues and 
ACC Rules that I can only suggest a few possible directions that the ACC may want to proceed. I 
have no idea as to how concerned the Commissioner are about other members of the 
Cooperative or if the ACC even has the legal authority to correct the great many wrongs that 
have occurred. 

RESPONSIBIUN 

Is the MEC management responsible for the misrepresentation of issues to the ACC or 
are the members responsible because they have allowed these managers to represent the 
members? 

If the Commission decides that MEC management has misrepresented the issue to the 
Commission, 1 suggest the following: 

The line extension bill that MEC is billing us, become null and void. 
My bill to MEC, be recognized as a valid bill for transmitting high voltage electricity over 

The Commission order MEC8s management to  make cash payments to us for any extra 
our property without a recorded easement. 

electricity that we may provide into the grid system. These payments would be based on the 
same rate and surcharges that MEC was charging us. This appears to be within the new 
Commissioners’ energy green plan. 

IF the Commission feels that it is the members’ responsibility to employ competent 
management employees, then it is the members’ responsibility to make sure that MEC 
management complies with the rules set forth by the State and the Commission. The 
Commission can claim it does not have jurisdiction or it can create some other type of ruling. 
This will support my claim that we can cancel our membership in the Cooperative and move 
forward with a multimillion dollar law suit against all parties that are responsible for these 
injustices. 



CONCLUSION 

It appears that either MEC’s management misrepresented the issues of this complaint 
to ACC employees or there are some employees within the ACC that are conspiring with MEC’s 
management to protect them from assuming their responsibility of correcting the issues in this 
complaint. 

The Chantel’s ask for some kind of assistance to help get their lives back together. 

Dated 3 =2/ -O? 

Roger Cha nfel 

One original filed with the Arizona Corporation Commission along with thirteen copies 
submitted to the Docket Control on this day of March, 2009. 

One copy sent by U.S. mail to Robert E. Broz, Executive Officer of Mohave Electric Cooperative. 

c 
Darlene Chantel 
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ROGER and DARLENE CHANTEL 
loo01 E. HWY. 66 
KINGMAN, ARlfONA 86401 
PHONE (928) 757-9755 

FORMAL COMPLatNT FILED AGAINST 
MOHAVE ELECTRIC COOPERATIVE DOCKET NO. E-01750A-09-0149 

Roger and Darlene Chantel filed an informal complaint in accordance to  ACC rule 14-2-212. The 
Commission has developed a set of tufes for utilities and customers to use and fottow if there 
are any unsafe conditions or any type of dispute over a bill that a utility has subm-fted to the 
customers that they supply service to. The Chantel’s have done everything they know how to 
do to file the proper proceeding to  the ACC. 

ACC rule 14-2-212 B. CUSTOMER BILL DiSPUTE 

1. Any utility customer who disputes a portion of a bill rendered for utility 
service shall pay the undisputed portion of the bill and notify the utility‘s 
designated representative that such unpaid amount is in dispute prior to  the 
delinquent date of the bill. 

2. Upon receipt of the customer notice of dispute the utility shall: 
a. 

b. 
C. 

d. 

Notify the customer within five working days of the receipt of the 
written dispute notice. 
Initiate a proper investigation as to the source of the dispute. 
Withhold disconnection of service until the investigation is completed 
and the customer is informed of the results. Upon request of the 
customer the utitity shall report the results of the investigation in 
writing. 
Inform the customer of his right of appeal to the Commission. 

If the Commission fails to have a hearing on the above ACC mfes it will not know if the utility 
viofated them. 

ACC Rule 14-2-212 C. COMMISSION RESOLUTION OF SERVICE AND BILL DISPUTES 

1. In the event a customer and utility cannot resolve a service or bill 
dispute, the customer shall file a written statement of dissatisfaction with 
the Commission; by submitting such notice to  the Commission, the 
customer shall be deemed to have filed an informal compl 
utility. 



The Commission has established the informal complaint process, so the utility company can 
make some effort to resolve the differences that may exist between the customer and the 
utility company. The Commission holds hearings t o  determine how much effort a utility 
company has put forth to resolve the differences between the otiiity company and i ts 
customers. 

tf the Commission fails to have a hearing on the issues in this complaint, the general 
public should start to question why the Commission is in existence. 

ACC Rule 14-2-208 PROVISION OF SERVICE 

2. Utility's responsibility 

a. Each utitity shall be responsible for the safe transmission and 
distribution of electricity. 

Without a hearing the Commission will not be able to determine if MEC has safe transmission 
tines. 

ACC Rule 14-2-207 LtNE EXTENSONS 

A. General Requirements 

4. Where the utility requires an applicant to advance funds for a line extension, 
the utility shall furnish the applicant with a copy of the line extension tari f f  of 
the appropriate utility prior to the applicant's acceptance of the utility's 
extension agreement. 

5. All line extension agreements requiring payment by the applicant shall be in 
writing and signed by each party. 

B. Minimum Written Agreement Requirements 

1. Each line extension agreement shall, at the minimum, include the following 
information: 

a. Name and address of appiicant or applicants; 
b. Proposed service address or location; 
c. Description of requested service; 
d. Description and sketch of the requested line extension; 
e. The cost estimate to  include materials, labor, and other costs as 

necessary; 
f. Payment terms; 
g. A concise explanation of any refunding provisions, if applicable; 



h. 

I. 

Utility's estimated start date and completion date for construction of 
the line extension, and 
A summary of the results of the economic feasibility analysis 
performed by the utility to determine the amount of advance 
required from the applicant for proposed line extension. 

2. Each applicant shall be provided with a copy of the written line extension 
agreement. 

The Chantet's claim they did not enter into a tine extension agreement. Since they did not 
enter into a line extension agreement they claim they do not owe the bill submitted by the 
utility. 

The utility claims that the Chantel's constructed their art work in the utility's right-of- way. 
The Chantel's claim that MEC does not have a recorder right-of-way where construction is 
located. 

MEC claims that there was a severe safety violation that placed the general public at a 
dangerous risk and that is why MEC should disconnect the Chantel's electricity. These are just a 
few of the misrepresentations that MEC has presented to the Commission and .a employees. 

If the Commission, for some unknown reason, refuses to examine MEC's actions in this 
complaint it would lead the general public to believe that the elected officials have abandoned 
the laws set forth by previous Gommissioners. 

The Commission will never know how much suffering MEC has caused the Chantel's. 
I believe if Mr. Broz, of MEC, would sit down with me we could probably resolve the few 
important issues in this complaint and there would be no need for a hearing. 

There is the other side of this complaint and how large it could become as we proceed into the 
legal process; the new raws that wili be presented to the State Legislatures, the press reieases, 
and the news articles that will be generated over the subject matter in this complaint, the time 
the Commissioner and the ACC employees will spend under oath in legal depositions and 
testifying in these legal proceedings. This could grow into a large event and be in the news for 
3 to  6 years. I am not in favor of spending 6 years of my life bringing forth the truth about this 
complaint. 

Res ctfully submitte n May 5,2009 

Roger Chantel 
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The Law Offices of 
CURTIS, GOODWIN, SULLIVAN, 

501 East Thomas Road 
Phoenix, Arizona 85012-3205 
Telephone (602) 393-1700 
fmn@cgsuslaw.com 
Michael A. Curtis (#001876) 
Mcurtis40 1 @aol.com 
Lany K. Udal1 (#009873) 
ludaII@cgsuslaw.com 

UDALL & SCHWAB, P.L.C. 

4ttomeys for Mohave Electric Cooperative, Inc. 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF MOHAVE 

XJSTIN R. CHANTEL and ELIZABETH 
I. CHANTEL, husband and wife, 

Plaintiffs, 

dOHAVE ELECTRIC COOPERATIVE, 
NC., an Arizona non-profit corporation; 
OHN and JANE DOES, I-X; BLACK and 
5rHITE CORPORATIONS I-X, 

Defendants. 

CASE NO. CV 2009-2574 

DEFENDANT’S MOTION FOR SIJMMMXY 
JUDGMENT ON ALL COUNTS OF 
PLALNTIFFS 

(Assigned to The Honorable Lee F. Jantzen) 

(Oral Argument Requested) 

Pursuant to Rule 56, Arizona RuZes of Civil Procedure, Mohave Electric 

:ooperative, Inc. (L‘MEC)’) moves for summary judgment on all counts in Plaintif&’ 

:omplaint, there being no genuine issues of material fact and no basis for reasonable 

ndividuals to differ on the outcome of Plaintiffs’ claims. 

This lawsuit arises out of the Plaintiffs’ construction of a survivalist building 

Teferred to hereafter as the “Artwork”) in MEC’s prescriptive utility easement where MEC 
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ha b d overhead distribution lines for many decades (the construction of which was in 

violation of industry standards for overhead clearance) and which Artwork was built without i 

Mohave County building permit. Furthermore, the Artwork was constructed using extremely 

unorthodox construction methods, this fact being one of the apparent grounds for Mohave 

County instructing MEC to de-energize it lines over the Chantel property and failed to give 

MEC notice of its construction of the Artwork, a violation of A.R.S. 5 40-360.41. 

The Plaintiffs’ have contended that: 1) the survivalist structure is “artwork” and 

therefore not subject to the Mohave County building code; and 2) the Artwork was built to 

protect themselves from MEC’s distribution lines. These contentions are inextricably tied to 

the Arizona Corporation Commission’s ((‘ACC”) oversight and jurisdiction on such matters. 

In addition, to this lawsuit, Plaintiffs have filed complaints at the ACC and in Mohave County 

Superior Court (CV2009-0058, dismissed by Judge Chavez), all of which proceedings were 

resolved in favor of MEC. 

For each of the claims Plaintiffs have asserted in their Complaint: 1) they have 

failed to either make or to assert aprinza facie showing of all elements necessary for each of 

their asserted causes of action through their Complaint and their Disclosure Statements (as 

supplemented); and 2) reasonable individuals would not differ as to the outcome if the 

evidence Plaintiffs have identified in the Disclosure Statements, along with Mi. Chantel’s 

testimony (taken in a deposition) were submitted to a jury. Additionally, Plaintiffs’ 

Disclosure Statement supports MEC’s contention that this matter is subject to the ACC’s 

jurisdiction. 

This Motion is supported by the following Statement of Facts and Memorandun 

3f  Points and Authorities, from which paragraph therein will be identified as “SOF 7 - ’’- 
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ORANDUM OF POINTS AND AUTHORITIES 

FACTS 

In the summer of 2008, Plaintiffs started the construction of a survivalist 

concrete building on their rural 10 acre property east of Kingman (the “Artwork”). (SOF 7 2). 

When Mohave County officials observed the construction at a distance, it was obvious that thc 

building was not being constructed under conventional building construction principles. (Sot 

17 3,4). When asked by the Special Services Department StaE of Mohave County to apply 

for a building permit, the Chant& stated that the building was “art work” and refused to 

submit a building permit application. (SOF 7 46). 

The Plaintiffs never obtained a building permit for the 6,200 square foot 

W o r k .  (SOF 49). 

About the same time that Mohave County was raising concerns about the 

construction issues, MEC became aware and had its own concerns that the Artwork was being 

constructed in MEC’s prescriptive easement (for distribution lines that had existed for many 

decades). (SOF flq 8-14). 

MEC personnel measured the distance between the distribution lines and the 

Artwork and determined that the distance was short of the requirements of industry standards. 

(SOF 7 9). 

On or about August 7,2008, Darrell Riedel of Mohave County’s Special 

Services Department issued a stop order regarding the Plaintiffs’ building under MEC’s 

rlistribution line for which MEC had either prescriptive or express easement rights. (SOF 7 7). 

On or about August 18,2008, Darrell Riedel of the Mohave County Special 

Services Department contacted Mr. Williams of MEC and informed him that Plaintiff said tha 

he would cooperate and planned to get a building perrnit. However, Mr. Ride1 explained to 

Mr. Wdliams that Plaintiffs’ building could never qualify for a permit because the structure 
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did not comply with County building codes. (SOF 7 10). 

Because of building code issues and other legitimate concerns, the Mohave 

County Special Services Department issued a letter to MEC on or about September 12,2008 

instructing MEC to immediately de-energize the electric line directly over the Artwork. (SO€ 

B 1 0  
After the MEC transmission and power lines over the Plaintiffs’ premises were 

ie-energized, Plaintiffs filed an informal complaint with the ACC against MEC on or about 

September 30,2008 (the “2008 hformal Complaint”). (SOF 7 21). In response to, and as an 

&solution of the alleged wrongdoing against Mohave in the 2008 Informal Complaint, Steven 

l e a  prepared a report (the “Olea Report”) absolving MEC of any wrongdoing or violation of 

ts tariffs in the deenergizing of the distribution lines and the termination of power to the 

>laintif€s.’ The Olea Report exhaustively addressed all of the Plaintiffs’ allegations in the 

!008 Informal Complaint (which allegations continue in the 2009 Formal Complaint and the 

Supplement). (SOF 8 24). 

The Olea Report also notes that Mohave County personnel advised the Plaintiffs 

that if they did not dismantle the structure on their property, their electric service might 

require termination for reasons the County at-ticuIated to the Plaintiffs. (SOF 7 25). 

A line drop fiom the overhead distribution lines served both the Plaintiffs’ 

residence and a nearby railroad train signal. Had Plaintiffs engaged in any conduct on the 

W o r k  that might cause the circuit breaker to open, power to the railroad train signal would 

;lad been cut, creating an unacceptable risk. (SOF 7 13). 

Plaintiff Chantel could not identify any basis for the claim of ejectment in his 

:omplaint. (SOF f 50). 

A copy of the Olea Report is attached to the Court’s copy of this Motion as a courtesy. 
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MEC has had transmission poles along Highway 66 for at least 40 years. SOF 1 

29. 

DISCUSSION 

Summary judgment is appropriate where there is no genuine issue of material 

fact and the moving party is entitled to judgment as a matter of law. Rule 56(c)( I); Orme 

School v. Reeves, 166 Ariz. 301,305,802 P.2d 1000, 1004 (1990). Moreover, summary 

judgment should be granted when ‘reasonable people could not differ’ as to the facts presentec 

by the evidence or the inferences to drawn therefrom.” Id at 304, 802 P.2d at 1003 (quoting, 

Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574 (1986). 

I. There are no Material Issues of Fact. 

The crux of this case is - the Plaintiffs constructed, directly under MEC’s 

distribution lines (in violation of A.R.S. $40-360.41) a 6,200 square foot structure built under 

unproven construction techniques (inspired from Heaven, Mi-. Chantel’s own words), without i 

permit, and without allowing the inspection of the structure. Mohave County instructed MEC 

to de-energize all transmission and power lines over the Plaintiffs’ property and MEC 

;omplied. The majority of the material facts presented reflect the actions of the Plaintiffs 

3bove are uncontested and come from Plaintiff Chantel’s own deposition, Disclosure 

Statements or from the Olea Report. 

The Plaintiffs received reasonable and adequate warning from MEC and Mohavt 

County regarding the issues created by the Artwork. Although the clearance shortage of the 

‘LIEC distribution lines over the Artwork was not great, it still created almost strict liability for 

MEC if any incident with injury occurred there - MEC had actual knowledge of a structure in 

.ts utility easement that bad inadequate clearance and which had construction issues. 

Plaintiffs filed an informaf complaint with the ACC, and the allegations of 

CIEC’s alleged wrongdoings were quickly dispatched in favor of MEC by Steven Olea, an 
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ACC Utilities Division official. MEC was absolved of any wrongdoing by the state agency 

imbued with the power to oversee wrongful conduct by a utilities company. All of the 

foregoing facts are not in dispute. They alone are sufficient to resolve dl of the Plaintiffs’ 

sllegations in favor of MEC. MEC owed no absolute duty to deliver power under any 

5rcumstance to the Plaintiffs. Consequently, Plaintiffs’ entire Complaint is easily disposed of 

3n summary judgment for MEC. 

E. Piaintiffs Have Not Alleged or Demonstrated Prima Facie Cases For 
Each of the Seven Counts and Reasonable Persons Would Not Differ 
On The Outcome- 

Summary judgment is appropriate when a plaintiff f&ls to assert evidence 

essential for aprima facie showing of the necessary elements for each claim. See, 

Hydroculture, Inc. v. Coopers & Lybrand, 174 Ariz. 277,283, 848 P.2d 856, 862 (App. 1992). 

The following analysis compellingly demonstrates that the Plaintiffs have not even asserted 

orima facie cases or presented evidence for aprima facie case for all of their causes of action 

presented in their Complaint, as supplemented by their Disclosure Statement.2 

Since most of Plaintiffs’ claims are based on or grise from MEC’s de-energizing of the 

power line to the Plaintiffs’ residence, MEC reasserts its position that the Plaintiftk’ claims are 

properly under the jurisdiction of the ACC. 

MEC addresses each of the individual counts found in Plainti&’ Complaint and 

summarizes the compelling evidence and legal arguments supporting summary judgment. 

COUNT ONE - Alleged Breach of Contract 

For aprima facie case, Black Letter law requires Plaintiffs to identify a contract 

Plaintifik’ case is entirely based on the actions MEC took (de-energizing the power line to fbe Plaintiffs’ residence) when 
klEE was instructed to do so and because MEC also concluded that the PlaintiffY newly constructed Artwork Structure 
msed serious risks due to vioIations of industry standards for clearance between a structure and high voltage electric 
Wxiiution lines. 
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and or the specific terms of the alleged contract. They have not done so. Arizona law require: 

that an enforceable contract have consideration, a mutuality of obligation and clear terns to 

permit parties to determine obligations. See, Malcoflv. Coyier, 14 Ariz.App. 524,484 P.2d 

1053 ( 1971).3 Plaintiffs have not identified any contract that purports to obligate MEC to 

supply unintempted power. There is no express or oral contract between MEC and the 

Plaintiffs that creates any duty for delivery of power. No case has been found by undersigned 

counsel that holds that a contract exists between a cooperative utility company and its 

cooperative member for the unconditional delivery of power in exchange for monthly 

payment. The fact that MEC delivers power to its customers in a safe and reliable manner 

does not give Plaintiffs the right to characterize that as a contractual obligation. Utilities do 

not contractually guarantee their services to customers. Thus, for Plaintiffs to contend that 

MEC has a contractual obligation is simply a ruse for the Plaintiffs to bootstrap themselves to 

claim that such an alleged contractual obligation has been breached. There is no contract 

between the Plaintiffs and MEC for the delivery of uninterrupted electricity. In any event, if 

such a contractual relationship were to exist under case law, then the breach of such common 

law obligation would require the ACC’s scrutiny and expertise under the primary jurisdiction 

doctrine. The foregoing supports the dismissal of Count One. 

COUNT TWO - Alleved Breach of Covenant of Good Faith and Fair Dealing 

A cause of action for an alleged breach of the covenant of good faith and fair 

dealing requires some form of valid, contractual relationship with definable terms. See, 

Rawlings v. Apodaca, 151 Ark. 149, 153,726 P.2d 565, 569 (1986). Without avalid, 

underlying contract between Plaintiffs and MEC, there can be no implied covenants of good 

faith and fair dealing; they do not exist between Plaintiffs and MEC. h4EC i s  entitled to 

’ The PlaintiflEs’ Application for cooperative membership and the c o o p t i v e  bylaws do not constitute a contract for 
mcunditional delivery of powex. 
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summary judgment. 

COUNT THREE - Quiet Title 

. For aprima facie case, Plaintiffs must comply with the statutory scheme found a 

A.R.S. $ 12-1101, et seq. To quiet title to property, written demand must be given, along with 

a $5 bill or check and a quit claim deed. Plaintiffs have not alleged compliance with state lam 

in the Complaint or in their Disclosure Statement. Consequently, Plaintiffs cannot quiet title 

to MEC’s prescriptive utility easement which has existed for at least 40 years by the actual 

presence of the poIes. Plaintiffs seem to claim they want “control” over the prescriptive utilitj 

easement MEC has sought to abandon once the Plaintiffs permit MEC to remove its poles and 

distribution line cable.4 Plaintiffs are not entitled to any recovery of legal fees of costs 

because they have failed to comply with the requirements of A.R.S. 8 12-1102 B.5 

COUNT FOUR - E-iectment 

This statutory cause of action requires, for aprimafacie claim, the alIegation tha 

Plaintiffs have been dispossessed of their land, which Plaintiffs have not alleged nor which 

ever occurred. Plaintiffs only allege they are the rightful owners of the Property. That is 

inadequate; they must allege they have been dispossessed and that they are entitled to 

immediate possession (see A.R.S. 8 12-1251). Plaintiff Chantel admitted that he has not been 

dispossessed of his property (SOF 52). Plaintiffs have no cause of action for ejectment, they 

have not been dispossessed of their real property. No further analysis is required. 

/ I  I 

I i i 

’ The existence of MEC’s prescriptive utility easement is beyond dispute- it exists as a matter of taw. 
A case similar in facts is Municipal Electric Aufhority of Georgia v. Gold-Arrow Farms, 625 S.E.2d 57 (2005) where a 

hoineowner built a garage under high voltage distribution lines in the utility company’s utility easement. The homeowner 
was found in trespass of the utility company’s easement. Similarly, the Plaintiffs have trespassed on the prescriptive utility 
Easement of MEC (case attached). 
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COUNT FIVE - Recoverv of Rents 

For apr imfucie  claim for rent under A.R.S. 8 12-1271, one of the statutory 

grounds must be alleged.6 Plaintiff admits in deposition that MEC has a presence that 

exceeded 10 years, giving MEC’s prescriptive utility ea~ernent.~ There are no issues of fact; 

Plaintiffs have simply alleged a cause of action for which they cannot make a prima facie 

claim. MEC never had any form of possession of any of the Plaintiffs’ land (apart from a 

prescriptive utility easement arising from the presence of MEC’s poles for in excess of ten 

years). Plaintiffs have not alleged that any party other than themselves had possession. 

Therefore, MEC was unable to collect rent from any third party and it never occupied the 

premises. MEC simply had a prescriptive utility easement in which it never quieted title to 

the easement. That fails to give any ground for a cause of action denominated as Recovery of 

Rents. 

COUNT SIX - Negligence 

For aprimafacie claim, Plaintiffs must contend that RlEC owed a recognized 

luty to them’ (see, Tamsen v. Weber, 166 Ark. 364,802 P.2d 1063 [(Div.I 1990), which also 

d e s  the established case law that judge makes determination of whether a duty exists]. MEC 

ias no duty under the common law for the delivery of electric power. Any duties MEC owes 

ire found in its tariffs with the ACC and in its membership bylaws. There is no common law 

luty for a utility company to unconditionally deliver power to a resident within the utility 

’ The statutory grounds are: 1) rent is due under a lease; 2) lands are occupied without any agreement lor rcnl 
)r tenant has overstayed a lease; 3) before purchase agreement is consummated, seller terminates agreemcnl 
Iecause of buyer’s noncompliance; and 4) where possessor of premises sold under judgment of court refuscs IO 

urrender possession. 
The prescriptive easement was effectively abandoned by MEC’s withdrawal of its power line to the Plaintiffs’ 

esidence, which was also confirmed in writing. 
In its pleadings, Plaintiffs suggest two duties: 1) an unconditional duty for the delivery of eleclric power; and 

!> a duty to maintain transmission poles at a distance under 600 feet. There is no legal support for either 
uggested duty. This Court can rely on ACC’s determination that MEC did no wrong and breached no duties. 
doreover, whether MEC did not meet industry standards is a matter for the ACC and over which this Court has 
to jurisdiction. 
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company’s certificated area of convenience. If any tariffs or other statutory or administrative 

duties have been breached, those breaches must be addressed by the ACC. The Plaintiffs 

sought to address their grievance with MEC by filing both an informal and a formal complaint 

with the ACC. The informal complaint was summarily dismissed by Steven Olea through his 

November 5,2008 report. The Plaintiffs decided to abandon their pursuant of a formal 

Complaint before the ACC when they concluded that matters were not going in their favor and 

they filed a complaint with the Mohave County Superior Court. 

Since Plaintiffs cannot point to a common law duty for the delivery of electricity 

to their residence, the Court’s inquiry should cease here and Plaintiffs‘ claim for negligence 

should be summarily dismissed. However, even if a duty existed, MEC has not breached any 

conceivable duty. Further, if MEC owed a duty to supply power or to supply uninterrupted 

power, such purported duty was not breached because MEC onIy terminated Plaintiffs‘ access 

to MEC power. 

Additionally, if MEC owed a duty to the Plaintiffs, then Plaintiffs waived that 

duty when they: 1) constructed a 6,200 square foot building in violation of the Mohave County 

building codes (the principal factor in Mohave County instructing MEC to de-energize the 

electric line to the Plaintiffs‘ residence); and 2) constructed the building too close to the MEC 

overhead distribution lines. 

Plaintiffs contend that MEC breached its (alleged) duty by “allowing too great of 

distance between the wooden poles supporting the Old Line on the Property and wrongfully 

disconnecting the electricity to the Chantels’ residence”. First, this feigned issue can solely be 

resolved by the ACC. In any event, if that alleged breach is the strongest argument for a 

breach of the (unsubstantiated) duty for delivery of power, Plaintiffs have no damages because 

the distance between the distribution line poles has not produced any injuries or damages for 

the Plaintiffs! MEC’s counsel has not found any case law that supports Plaintiffs‘ contention 
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and Plaintiffs have not cited any evidence in either their Disclosure Statement or in their 

Response to MEC’s Rule 12(b)(6) Motion to Dismiss. If any duty exists and is owed by MEC 

(as an ACC-regulated cooperative) to the Plaintiffs, whether this duty was breached is clearly 

within the oversight of the ACC for adjudicating. 

COUNT SEVEN - Intentional Infliction of Emotional Distress 

This purported cause of action relates directly to the allegations that Mohave’s 

removal of the overhead distribution lines and the connection to the Plaintifrs residence 

violated ACC rules and procedures. The primary jurisdiction doctrine squarely applies to 

bring this matter under the ACC’s jurisdiction. The ACC has found no wrongdoing in MEC‘s 

actions and neither should this Court. 

Punitive/Exemplarv Damages 

This is not a cause of action; it is a remedy which must be associated with 

appropriate causes of action. Moreover, punitive damages cannot be awarded in contractual 

matters [see, Continental Nat’l Bank v. Evans, 107 Ariz. 378,382,489 P.2d 15, 19 (1971); see 

also Rawlings, 151 Ariz. at 161-62,726 P.2d at 577-781 and cannot be awarded in tort unless 

there is clear and convincing evidence that a defendant had evil motives and presented great 

risk of harm to others. Wyatt v. Wehmueller, 167 Ariz. 281,806 P.2d 870 (1991). The 

primary consideration in determining the propriety of punitive damages is reprehensibility of 

conduct and severity of harm. Hooper v. Truly Nolen ofAmerica, Inc. 832 P.2d 709 (App. Dic 

1 1992). Unquestionably, the best arbiter of whether MEC’s conduct was worthy of severe 

sanction is the ACC’s utility division, where scrutiny of Arizona’s utility companies is a daily 

event. Steven Olea, an officer of the ACC utilities division, had the opportunity to scrutinize 

MEC’s conduct and found no improprieties of any kind. MEC asks this Court to make the 

same determination. 
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m. Additional Evidence SuDports MEC’s Affirmative Defense of Lack 01 
Jurisdiction for this Motion for Summarv Judgment. 

MEC previously filed a Rule 12 (b)(6) motion to dismiss in this proceeding, 

Jased on the defense that this Court lacks jurisdiction over claims arising from the Plaintiffs‘ 

wrongful conduct that led to the disconnect of power to the Plaintiffs’ residence (at the 

,nstruction of Mohave County). This matter originated in ACC proceedings from which the 

Plaintiffs sought to change the forum when they learned that the ACC could not award 

)unitive damages. Ironically, the principal basis for the Plaintiffs‘ construction of the Artwork 

s their theory that the MEC poles on their property were too distant apart. When MEC 

idvised Plaintiffs that Plaintiffs’ claims for punitive damages could not be determined by the 

4CC, Plaintiffs moved for change of venue from the ACC to Mohave County Superior Court. 

Moreover, nowhere in the deposition of Mr. Chantei did he articulate any claim that was not 

werwhelmingly based on his claim that MEC’s poles were too far apart.” Mr. Chantel’s 

jeposition testimony lacks any evidence of wrong-doing on the part of MEC. 

The Plaintiffs have also contended that two Arizona appellate decisions providec 

grounds for their lawsuit to go forward in Mohave County Superior Court even though the 

ermination of service is clearly an ACC matter (see, A.A.C. R14-2-211). The first case, 

Zwest Corp. u. KeZZy, 204 Ark. 25,59 P.3d 789 (Div. I1 App. 2003), pertained to a fraudulent 

nisrepresentation claim (involving tenants who purchased a monthly inside wire maintenance 

;ervice from Qwest). The matter at hand deals with MEC termination of service to Plaintiffs. 

The second case, Campbell v. Mountain States Telephone & Telegraph Co., 120 Ariz. 426, 

j86 P.2d 987 (Div. I App. 1978), dealt with the telephone company intentionally interfering 

vith a customer‘s telephone service. Those two cases involved utility companies whose 

:onduct was beyond the ACC’s jurisdiction over service and termination issues. That is not so 

iere. Piaintiffs’ service was terminated for valid reasons which the ACC has supported. Thert 

vas no wrongful conduct. Moreover, Plaintiffs have raised bogus defenses to Mohave 
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County’s stop work orders, Mohave County’s instruction to MEC to disconnect service to 

Plaintiffs, and MEC’s subsequent disconnection of service to Plaintiffs (e.g. Plaintiffs‘ 

building was “artwork ” and didn’t need a building permit; MEC‘s poles were too far apart. 

etc.), all of which have been and should be resolved (as legitimate or bogus defenses to 

Mohave County and MEC’s actions) by the ACC, not a court of general jurisdiction. 

IV. Attorneys Fee are  Warranted. 

Plaintiffs’ Complaint was brought after the Utility Division of the ACC 

investigated the Plaintiffs’ grievances. Mr. Steven Olea of the ACC prepared a report and 

found absolutely no wrongdoing on MEC’s part. Plaintiffs have not presented any additional 

evidence over what they presented for Mr. Olea‘s review when he summarily dismissed the 

Plaintiffs’ informal complaint filed with the ACC. Plaintiffs have not been able to make even 

aprima facie case for any of the claims presented in their Complaint and lack any evidence of 

MEC acting wrongfully or breaching any duty. Accordingly, this lawsuit has been brought for 

harassment purposes, without substantial justification, has not been made in good faith, and is 

without any merit. MEC will file an application for attorney‘s fees under A.R.S. $5 12-341 .O1 

C and 349. 

V. 

MEC acknowledges its earlier Motion to Dismiss was based on the legal 

MEC Reasserts the Jurisdiction of the ACC over Plaintiffs’ CIaims. 

argument that the ACC had jurisdiction over Plaintiffs’ allegations and had summarily dealt 

with them under Plaintiffs’ informa1 complaint. After conducting forum shopping by filing a 

Petition for Writ of Mandamus in Mohave County Superior Court (where Judge Chavez 

conciuded that the ACC had jurisdiction), the Plaintiffs filed a formal complaint with the ACC 

However, when Plaintiffs’ discovered (when advised by MIX’S counsel) they could not pursur 

tort claims and punitive damages in an ACC matter, they sought removal to this Court. MEC 

now alleges that with the additional information gleaned froin Plaintiff Chantel’s deposition. 
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snd the presentation of extrinsic evidence, the evidence now clearly demonstrates that the bulk 

2f Plaintiffs‘ claims (purportedly arising under contract, quasi-contract or tort), belong before 

:he ACC. 

VI. Conclusion. 

Reasonable persons would not differ because there are no genuine issues of, 

naterial fact; Plaintiffs have failed to allege prima facie claims that can withstand a motion for 

summary judgment. There are no material issues of fact relative to what occurred when MEC 

responded to Mohave County’s instruction to it to de-energize the power line that crossed over 

:he Plaintiffs’ Artwork and also acted on its own concerns and knowledge that the Artwork hac 

inadequate clearance. The only bad conduct was on the part of the Plaintiffs. 

Plaintiffs are categorically unable to demonstrate that MEC‘s de-energizing of 

.he power line to their residence was improper, wrongful, or the breach of any contractual or 

xse law-created duty. Steve Olea, a senior officer in the Utilities Division of the ACC 

jetermined, in a written response to the Plaintiffs’ informal Complaint, that MEC had acted 

xoperly. The Plaintiffs’ lawsuit is nothing more than an attempt to “forum shop” after 

:oncluding they could not prevail on their “appeal” of their informal complaint before the 

4CC, which appeal is pending. Accordingly, MEC respectfully urges this Court to grant its 

Motion for Summary Judgment against all of Plaintiffs’ counts. 
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MUNICIPAL ELECTRIC AUTHORITY OF GEORGIA et ai. 

GOLD-ARROW FARMS, INC. et al. 
Georgia Power Company 

Gold-Arrow Farms, Inc. et at. 
Interstate Fibernet, Inc. 

Gold-Arrow Farms, Inc. et al. 

V. 

V. 
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Nos. A05A1400, A05A1401, A05A1402. 
Nov. 29, 2005. 

Reconsideration Denied Dec. 14, 2005. 
Certiorari Denied May 8 ,  2006. 

Background: Property owners brought action against electric utilities and telecommunication 
providers, alleging that utilities exceeded the scope of easement across owners' land when they 
leased excess capacity in fiber optic line to telecommunication companies for general 
telecommunications. The Superior Court, Decatur County, Porter, 3 . ,  granted property owners partial 
summary judgment. Defendants appealed. 

Holdings: The Court of Appeals, Andrews, P.J., held that: 
II) easements unambiguously allowed for electric communication lines without any limit prohibiting 
use for general telecommunications; 
12) easements permitted construction of fiber optic communication line; and 
(3) utility was not entitled to dismissal of owners' claims based on claim that telecommunications 
company could have forced utility to place line through condemnation. 

Affirmed in part, reversed in part, and remanded in part. 

West Headnotes 

3 KevCite Citing References for this Headnote 

- 372 Telecommunications 
.- 372111 Telephones 
, ,372III(D] Franchises or Licenses and Rights of Way 

.: 372k795 Right of Way or Other Interest in Private Land 
.. 372k796 k. I n  General. Most Cited Cases 

Easements that allowed electric utilities to construct electric transmission, distribution, and 
communication lines across property owners' land unambiguously granted easements for electric 
communication lines without any limit prohibiting use for general telecommunications; there was no 
language in the easements that indicated the term "communication lines" excluded general 
telecommunications or was limited to electric industry uses, and thus, nothing prevented utilities from 
contracting with telecommunication companies to allow companies to  sell, lease, or license 
tel eco m m u n i ca tions capacity across 1 i nes . 
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121 3 KevCite Citina References for this Headnote 

141 Easements 
i=141II Extent of Right, Use, and Obstruction 
:- 141k39 Extent of Right 
;;,141k42 k. By Express Grant or Reservation. Most Clted Cases 

Construing the language in express easements is governed by the rules of contract construction. 

Mg KevCite Citinq References for this Headnote 

- 141 Easements 
14111 Extent of Right, Use, and Obstruction 
<-- 141k61 Actions for Establishment and Protection of Easements 

141k61(9.5) k. Trial. Most Cited Cases 

Generally construing the language of an express easement presents a question of law for the 
court, unless the language presents an ambiguity that cannot be resolved by the rules of 
construction. 

2 KevCite Citins References for this Headnote 

. - 141 Easements 
I 14111 Extent of Right, Use, and Obstruction 

%,- 141k39 Extent of Right 
+ -  141k42 k. By Express Grant or Reservation. Most Cited Cases 

The cardinal rule of construction of an express easement is to ascertain the intent of the parties. 

3 KevCite Citinci References for this Headnote 

- 95 Contracts 
. - 9511 Construction and Operation 

'. 95II(AZ General Rules of Construction 
95k147 Intention of Parties 
:-:95k147[2) k. Language of Contract. Most Cited Cases 

Where the contract terms are clear and unambiguous, the court will .JOk to that alone to find the 
true intent of the parties. 

3 KevCite Citina References for this Headnote 

. -.95 - Contracts 
.-. Construction and Operation 

+- 95II(Al General Rules of Construction 
95k143.5 k. Construction as a Whole. Most Cited Cases 

3 9 5  - Contracts KevCite Citina References for this Headnote 
.. - 9511 Construction and Operation 

., 95k147 Intention of Parties 
, ,95II(A) General Rules of Construction 

, -  95k147(3) k. Construing Whole Contract Together. Most Cited Cases 
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To determine the intent of the parties, all the contract terms must be considered together in 
arriving at the construction of any part, and a construction upholding the contract in whole and every 
part is preferred. 

J7-J 3 KevCite Citinq References for this Headnote 

- 95 Contracts 
- 95II. Construction and Operation 

i 95II(Ar General Rules of Construction 
%,..95k151 Language of Instrument 

95k152 k. I n  General. Most Cited Cases 

When the language employed by the parties in their contract is plain, unambiguous, and capable of 
only one reasonable interpretation the language used must be afforded its literal meaning and plain 
ordinary words given their usual significance. 

w z  KevCite Citina References for this Headnote 

. - 95 Contracts 
j . - 9511 construction and Operation 

'. 95II(A) General Rules of Construction 
- 95k143 Application to Contracts in General 

.95k143(21 k. Existence of Ambiguity. Most Cited Cases 

An "ambiguity" in a contract is defined as duplicity, indistinctness, an uncertainty of meaning or 
expression used in a written instrument, of doubtful or uncertain nature, wanting clearness or 
definiteness, difficult to comprehend or distinguish, of doubtful purport, and open to various 
interpretations. 

J9J 3 KevCite Citina References for this Headnote 

- 9 5  - Contracts 
.~:.951I - Construction and Operation 

:95II(A) General Rules of Construction 
. 95k169 k. Extrinsic Circumstances. Most Cited Cases 

Where ambiguities exist, the court may look outside the written terms of the contract and consider 
all the surrounding circumstances to determine the parties' intent. 

2 KevCite Citinq References for this Headnote 

,1 157 Evidence 
, 157x1 Parol or Extrinsic Evidence Affecting Writings 

.: 157XI(D) Construction or Application of Language of Written Instrument 
157k448 k. Grounds for Admission of fxtrinsic Evidence. Most Cited Cases 

Parol evidence may not be considered unless the written instrument is ambiguous. 

rllf 3 KevCite Citina References for this Headnote 

- 372 Telecommunications 
1 1 1  ,372111 Telephones 

- 372111(0) Franchises or Licenses and Rights of Way 
,- 372k795 Right of Way or Other Interest in Private Land 
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,... 372k796 k. In General. Most Cited Cases 

Easements that permitted electric utilities to construct electric communication lines across land 
also permitted the construction of fiber optic communication line; placing fiber optic line on the 
easements instead of electric communication line was an accommodation to technology within the 
scope of the easement and amounted to a change in the degree of use rather than the kind of use. 

KevCite Citinq References for this Headnote 

I - 30 Appeal and Error 
~ - 30V Presentation and Reservation in Lower Court of Grounds of Review 

.30V(A) Issues and Questions In Lower Court 
-30k169 k. Necessity of Presentation in General. Most Cited Cases 

The Court of Appeals is for the correction of errors, and where the trial court has not ruled on an 
issue, the Court of Appeals will not address it. 

2 KevCite Citina References for this Headnote 

372 Telecommunications 
' 372111 Telephones 
. - 372III(D) Franchises or Licenses and Rights of Way 

-372k796 k. I n  General. Most Cited Cases 
I .  ,372k795 Right of Way or Other Interest in Private Land 

The contract between electric utility and teiecommunication company, which allowed for placement 
of fiber optic communication line on utility's easements, was not simply an agreement to allow right- 
of-way use, but rather it was a contract in which the parties negotiated mutually beneficial terms for 
operation of a shared fiber optic communication system, which included the right to  use utility's 
structures on the easements a t  issue that could not have been obtained by condemnation, and thus, 
utility was not entitled to dismissal of landowners' claims that easements did not authorize placement 
of fiber optic line based on claim that telecommunications company could have forced utility to place 
line through Condemnation. 

**58 Alston & Bird, Peter M. Deqnan, David M. Meezan, King & Spalding, Nolan C. Leake, John S. 
Darden, Atlanta, Troutman Sanders, Daniel S .  Reinhardt. Scott A. Farrow. Michael E. Johnson, 
Thomas E. Reillv, Floyd & Lambert, Georae C. Flovd, Bainbridge, McNatt & Greene, t&gh B. McNatt, 
Atlanta, Friend, Hudak & Harris, William D. Friend, Charles A. Hudak, Bouhan, Williams & Levy, Rov E. 
- Paul, Leamon R. Hollidav 111, Savannah, for appellants. 

Kirbo & Kendrick, Bruce W. Kirbo, Bruce W. Kirbo. Jr., David A. Kendrick, Bainbridge, for appellees. 

Minor, Bell & Neal, Charles 3 .  Bethel, Mark PI. Middleton, amici curiae. 

ANDREWS, Presiding Judge. 
*862 These appeals concern whether express easements originally granted to Georgia Power 

Company (GPC) to construct and operate "electric transmission, distribution and communication lines" 
not only permit the electric transmission and distribution lines constructed across the easements, but 
also permit a fiber optic communication line constructed across the easements and used for the 
purpose of general telecommunications. The owners of land traversed by the easements, Gold- 
Arrow Farms, Inc., Sugar Plum Properties Associates, Ltd., A.E. Hester, and Jerry L. Jones (the 
plaintiffs), filed an action against GPC, Municipal Electric Authority of Georgia (MEAG), Georgia 
Public Web, Inc. (GPW), and Interstate Fibernet, Inc. (IFN) (the defendants). GPC and MEAG are the 
electric power companies which currently own the easements. IFN contracted with GPC to construct, 
operate, and share a fiber optic communication line across the GPC-owned easements, and GPW 
contracted with MEAG to  lease a fiber optic communication line constructed by MEAG across the 
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easements currently owned by MEAG. Under the contracts, IFN and GPW offered 
telecommunications services by selling, leasing, or licensing communication capacity in the fiber optic 
line to third-party telecommunication**59 companies for the purpose of transmitting general 
telecommunications. The plaintiff3 concede that the easements permit the fiber optic line to the 
extent it is used for the purpose of transmitting internal communications by GPC and MEAG necessary 
for operation of their electric transmission and distribution lines. But the plaintiffs allege that the 
defendants exceeded the scope of the easements when communication capacity in the fiber optic line 
in excess of that used internally by GPC and MEAG was either used, or was sold, leased or licensed to 
telecommunication companies, for the purpose of general telecommunications. I n  addition to seeking 
class action certification to represent similarly situated landowners, the plaintiffs seek the award of 
actual and punitive damages based on claims for trespass on the easements, breach of the easement 
agreements, malicious interference with the easements, unjust enrichment, estoppel, and breach of 
the duty of good faith and fair dealing. The plaintiffs also seek injunctive and declaratory relief. 

The plaintiffs moved for partial summary judgment on the declaratory relief sought in count six of 
their amended complaint in *863 which they asked the trial court to declare that the easements limit 
use of the fiber optic line to internal communications by GPC and MEAG related to their transmission 
and distribution of electricity, and that use of the line for general telecommunications, or the sale, 
lease or license of the line to others for general telecommunications, exceeds the scope of the 
easements. The defendants responded and filed cross-motions for summary judgment on all of the 
plaintiffs' claims contending that use of, or sale, lease or license of the fiber optic line for the purpose 
of general telecommunications is within the scope of the easements. The trial court granted the 
plaintiffs' motion for partial summary judgment and denied the defendants' cross-motions for 
summary judgment. In the three appeals consolidated for this opinion, all the defendants (MEAG and 
GPW in Case No. A05A1400, GPC in Case No. A05A1401, and IFN in Case No. A05A1402) claim that 
the trial court erred by granting partial summary judgment to the plaintiffs and by denying their 
cross-motions for summary judgment. 

GPC originally acquired the eight easements at issue by express grant from the plaintiffs or their 
predecessors in title. The easements were conveyed by virtually identical form instruments dating 
from 1953 to 1981, which granted GPC and its successors and assigns easements to construct and 
operate "electric transmission, distribution and communication lines ..." Pursuant to the rights granted 
in the easements, GPC and MEAG (which currently owns three of the easements) constructed and 
operate electric transmission and distribution lines suspended overhead on a system of towers, poles, 
lines, and other structures spanning across the easements. The fiber optic communication line was 
subsequently placed across the easements by GPC, IFN, and MEAG in the mid to late 1990s. To 
accomplish this, the fiber optic line was placed inside the existing static wire which was part of and 
ran across the top of the electric transmission and distribution system. The line consists of a bundle of 
hair-thin optical glass fibers, each fiber having the capacity to communicate large amounts of 
information by transmitting audio, video, or data signals along the length of the fiber in the form of 
light pulses. Because of the large communication capacity in the fiber optic line, i t  serves a dual 
communication purpose: a small part of the communication capacity in the line provides GPC and 
MEAG with internal communications necessary for the operation of their electric transmission and 
distribution systems, and the remaining communication capacity in excess of that used internally by 
GPC and MEAG is sold, leased or licensed under the agreements with IFN and GPW for the purpose of 
general telecommunications. 

The parties and the trial court agreed, and we concur, that the language in the easements granting 
the right to construct "electric *864 transmission, distribution and communication fines ..." grants the 
right to construct electric transmlssion lines, electric distribution lines, and efectric communication 
lines. Accordingly, the meaning of the grant to construct "electric communication lines" across the 
easements was the central issue **60 before the trial court on summary judgment. I n  moving for 
partial summary judgment, the plaintiffs argued that, in a definitional sense, a fiber optic 
communication line cannot be an electric communication line because a fiber optic line uses glass 
fibers to transmit light pulses and the grass does not conduct electricity. Nevertheless, the plaintiffs 
argued that, in another sense, a fiber optic communication line qualifies as an electric communication 
line under the easement if i t  is used only for internal communications by GPC and MEAG related to 
their operation of the electric transmission and distribution system. Based on these arguments, the 
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, plaintiffs contended that, to the extent the fiber optic communication line is used for purposes of 
general telecommunications unrelated to the electric system, it is not an electric communication line 
and i t  exceeds the scope of the easements. The pjaintiffs argued that the language of the easements 
unambiguously supports their contentions, but if the trial court found the easements were ambiguous, 
that the court should resolve the ambiguity in their favor by considering matters outside the 
easements showing that, when the easements were granted to GPC, there was no intent to grant a 
general telecommunication easement because GPC was in the electric power business, not the general 
telecommunication business. 

I n  opposition to these arguments, the defendants contended that, by granting the rlght to 
construct electric communication lines, the easements unambiguously granted, without limitation, the 
right to construct lines over which communications are transmltted by electricity, for example, a 
telephone line. The defendants further contended that, because the easements were unambiguous, 
matters outside the easements could not be used to explain their meaning. The defendants argued 
that the fiber optic communication line was an advance in communication technology over an electric 
communication line with no change in the physical use of the easements or additional burden on the 
servient estates. Accordingly, the defendants contended that, whether used for general 
telecommunications or for internal communications, use of the fiber optic communication line instead 
of an electric communication line is merely a change in the manner or degree of the granted use to 
accommodate a new technology and is within the scope of the easements. Finally, the defendants 
contended that, as exclusive easements in gross, the easements were divisible, and that the sale, 
lease, or license of *865 communication capacity in the fiber optic line to third-patty 
telecommunication companies was done within the scope of the easements and without imposing any 
unreasonable burden on the servient estates. 

The trial court agreed with the defendants to the extent i t  found that a fiber optic communication 
line was the technologically advanced equivalent of an electric communication line within the meaning 
of the easements. However, after finding that the easements permitted the construction of a fiber 
optic communication line in the place of an electric communication line, the trial court considered 
whether the easements permitted use of the fine for general telecommunications and concluded that 
"the meaning of the easements on this point cannot be determined merely from the unambiguous 
language of the easements." The trial court examined all the language contained in the virtually 
identical form instruments granting the easements and found that "[tlhe easements have no 
language limiting the purpose or subject matter of the communications or defining 'communications,' 
" Nevertheless, the trial court found that each easement had a title naming a transmission line over 
which the easement was to pass and that the title did not mention communications. The court also 
noted that there were other references in the easements to "transmission lines" or to "said line or 
lines." Based on this analysis, the trial court found that the easements had a "very explicit electric 
supply purpose," and that there was a lack of language in the easements "suggesting that they 
provide a freestanding public telecommunications purpose." The trial court concluded that 

* 

the only plausible interpretation of the explicit reference in the easement to  "electric transmission, 
distribution and communication lines" is "transmission, distribution, and communication lines for the 
electric industry." This Court, therefore, finds that these easements by their own terms **61 
clearly and unambiguously limit easement uses to electric industry uses. 

The trial court continued its analysis by proceeding to examine matters outside the language of the 
easements to find "the intent of the parties" based on "the attendant circumstances existing a t  the 
time each easement was created." Examination of these matters led the trial court to further conclude 
that 

[blased upon the corporate purposes set forth in the Georgia Power Company Charter and 
applicable corporate resolutions a t  the time of creation of the easements, this Court concludes that 
Georgia Power did not manifest an intent at "866 the time the easements were created to acquire 
a general communications use. 

Based on these conclusions, the trial court agreed with the plaintiffs that the easements permitted 
construction of the fiber optic communication line for the purpose of internal communications by GPC 
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and MEAG directly related to the electric transmission and distribution system, but it exceeded the 
scope of the easements to use the line for the purpose of general telecommunications. Accordingly, 
the trial court granted the plaintiffs' motion for partial summary judgment on the declaratory relief 
sought under count six of the amended complaint. 

... 
2d 1. We agree with the defendants that the trial court erroneously construed the language of 

gm au !?fl a m  z m  @m gm 
the easements and erred by granting partial summary judgment in favor of the plaintiffs. 

Construing the language in the express 
easements at issue is governed by the rules of contract construction. Irvjn v. Laxmi,. Inc., 266 Ga. 
204, 205. 467 S.E.2d 510 (19961. Generally, this presents a question of law for the court, unless the 
language presents an ambiguity that cannot be resolved by the rules of construction. Hardman v. 
Oahloneqa-Lumokin Countv Chamber of Commerce, 238 Ga. 551, 553, 233 S.E.2d 753 (19771; 
Imervs Marble Co. v. I .M. Huber Cora. 276 Ga. 401, 403, 577 S.E.2d 555 (20031. The cardinal rule 
of construction is to  ascertain the intent of the parties. I r v h  266 Ga. at 205, 467 S.E.2d 510. "Where 
the contract terms are clear and unambiguous, the court will look to that alone to find the true intent 
of the parties."Southern Fed. Sav. & Loan Assn.. etc. v. Lvle, 249 Ga. 284, 287. 290 S.E.2d 455 
-1; Park 'N Go of Ga. v. U.S. Fidelitv etc. Co,. 266 Ga. 787. 791,471 S.E.2d 500 (1996). To 
determine the intent of the parties, all the contract terms must be considered together in arriving a t  
the construction of any part, and a construction upholding the contract in whole and every part is 
preferred. Cole v. Thrasher, 246 Ga. 683. 684. 272 S.E.2d 696 (1980); McCann v. Glvnn Lumber Co., 
199 Ga. 669, 674, 34 S.E.2d 839 (19451. "[Wlhen the language employed by the parties in their 
contract is plain, unambiguous, and capable of only one reasonable interpretation ... the language 
used must be afforded its literal meaning and plain ordinary words given their usual significance ...." 
Wolverine Ins. Co. v. Jack Jordan. Inc.. 213 Ga. 299, 302. 99 S.E.2d 95 (19571. 'Words generally 
bear their usual and common signification; but technical words, or words of art, or [words] used in a 
particular trade or business, will be construed, generally, to be used in reference to this peculiar 
meaning . . . I  [OCGA 6 13-2-2(2)]." Pace Constr. Coro. v, Houdaille-Duval-Wrisht Div., etc., 47 Ga. 
367, 368, 276 S.E.2d 568 (1981). An "[almbiguity is defined as duplicity, indistinctness, an 
uncertainty of meaning or expression used in a *867 written instrument, and also signifies of 
doubtful or uncertain nature; wanting clearness or definiteness; difficult t o  comprehend o r  
distinguish; of doubtful purport; open to various interpretations." (Citation and punctuation omitted.) 
Early v. Kent, 215 Ga. 49. 50. 108 S.E.2d 708 (19591. "Where ... ambiguities exist, [the court] may 
look outside the written terms of the contract and consider all the surrounding circumstances to 
determine the parties' intent." Lvle, 249 Ga. at 287. 290 S.E.2d 455. "Parole evidence may not be 
considered unless the written instrument is ambiguous." Irvin, 266 Ga. at 205, 467 S.E.2d 510. 

Applying these principles to construction of the easements a t  issue, we find that the terms of the 
express easements clearly and unambiguously granted easements for electric communication lines 
without any limit prohibiting use for general telecommunications.**62 All of the easements were 
conveyed to GPC by form instruments using virtually Identical language. The easements grant GPC 
and its assigns the right to construct "electric transmission, distribution and communication lines" 
across the subject land. There is no dispute that this language granted the right to construct electric 
transmission lines, electric distribution lines, and electric communication lines. As the trial court 
correctly found, there is nothing in the easements which defines electric communication lines or limits 
the purpose for which the lines can be used. The fact that GPC was also granted easements for 
electric transmission and distribution lines does not limit the easement granted for electric 

specifically stating that the easements for electric communication lines could be used for general 
telecommunications, the lack of such language does not prohibit a general telecommunications use, 
nor does it create an ambiguity as to whether that use was permitted. To the contrary, the easements 
for electric communication lines were granted without express [imitation. As the trial court found in its 
order, citing to 18 Encyclopedia Britannica a t  66 (15th ed.1974), the usual and common meaning of 
"electric communications" has been defined as "the instantaneous transfer, by electrical means, of 
intelligence over distance." When the easements a t  issue were granted to GPC dating from 1953 to 
1981, the usual and common meaning of the words "electric communication lines" included general 
telecommunication uses such as telephone or telegraph lines, which communicate information over 

, communication lines. Although the trial court found there was a lack of language in the easements 
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lines by electrical means.m *868 There is no evidence that the words " electric communication 
lines" were technical words, words of art, or words with a particular trade or business meaning that 
were understood to exclude general telecommunications or were Ilrnited to electric industry uses. See 
OCGA 6 13-2-2(2). Moreover, nothing prevented GPC or MEAG from acquiring the easements for 
electric communication lines by express grant, and then contracting to allow IFN and GPW to sell, 
lease, or license telecommunications capacity. 

FN1. For example, in Goldbem v. Sweet. 488 U.S. 252, 254, 109 S.Ct. 582, 102 t.Ed.2d 
607 (19891, a case dealing with telecommunications issues in interstate commerce, the 
court noted that traditional communication technology, where "telephone calls were 
relayed through electric wires," was giving way to advanced fiber optic and other 
technologies. See also "Telegraph" defined as: "A communication system that transmits 
and receives simple unmodulated electric impulses, especially one in which the 
transmission and reception stations are directly connected by wires." American Heritage 
Dictionary (3rd ed. 1992). 

The trial court also found that other terms in the easements showed that they excluded a general 
telecommunications use. Each easement is generally titled "Easement For Right-of-way," followed 
one line down by a name referring to the location of a transmission line. For example, directly under 
the general title, one of the easements refers by name to "Thomasvllle-Florida State Line 
Transmission Lines." The fact that the easements are referenced by a transmission line name and 
grant easements for electric transmission lines and electric distribution lines provides no basis for 
concluding that the easement granted for electric communication lines was limited to uses related to 
the transmission and distibution lines. Each easement also contains several paragraphs appearing 
after the description of the servient estate and prior to the habendum clause. Those paragraphs 
variously provide: (1) that GPC agrees to pay for damages to crops, fruit trees, or fences caused by 
construction or maintenance of "said transmission lines," except those likely to endanger or interfere 
with "said lines," and that crops and fruit trees damaged in the construction or maintenance of "said 
transmission lines" shall remain the property of the owner, (2) that GPC will pay for timber cut in the 
initial clearing and construction of "said transmission lines," and (3) that the grantor reserves.the 
right to use the land upon which "said transmission lines" may be erected for agriculture or other 
purposes not inconsistent with the rights granted,.provided the use shall not interfere with the 
operation of "said line or tines." Again, whether the references in these paragraphs to "said 
transmission lines" or to "said line or lines" was intended as a shorthand reference to all the 
easements granted, **63 or referred only to  the electric transmission easement, nothing in these 
paragraphs limits or is inconsistent with the plain language granting an easement for electric 
com munication I ines. 

, 

The plain and unambiguous language used by the parties granted easements for electric 
communication lines without placing any limitation that would prohibit use for general 
telecommunications. *869 The only reasonable interpretation that can be given is that "electric 
communication lines" means what it literally says-an easement for communication lines that use 
electricity to transmit communications over the lines. Wolverine Ins. Co.. 213 Ga. at 302, 99 S.E.2d 
- 95. Nothing in the language of the easements supports the trial court's conclusion that the easements 
unambiguously limit electric communication lines to "electric industry uses." Because the language of 
the easements was unambiguous, the easements were the only evidence that could be considered in 
ascertaining the intent of the parties. Lvle, 249 Ga. at 287. 290 S.E.2d 455; Park 'N Go, 266 Ga. a t  
791, 471 S.E.2d 500. It follows that the trial court also erred by considering matters outside the 
easements to find that the parties Intended to exclude a general telecommunication use. 

7 2. The easements permitting the construction of electric communication lines also 
permitted construction of the fiber optic communication line. 

The trial court agreed in principle that the easements for electric communication tines permitted 
use of fiber optic communication lines as an accommodation for new technology. Nevertheless, the 
trial court held that no such accommodation was permitted for general telecommunications use 

http://web2beta.westlaw.com/result/documenttext.aspx?method=~C&db=~~TATES... 5/23/201 Z 
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because using the fiber optic line for general telecommunications exceeded the scope of the 
easements. As we held in Division 1, supra, the trial court erred by construing the easements to 
prohibit use for general telecommunications. It follows that placing the fiber optic communication line 
on the easements instead of an electric communication line was an accommodation to technology 
within the scope of the easement. 

Generally, "the manner, frequency, and intensity of use of the servient estate may change to take 
advantage of developments in technology ..." as long as the change does not "cause unreasonable 
damage to the servient estate or unreasonably interfere with its enjoyment." Restatement (Third) of 
Prooertv: Servitudes 6 4.10 cmt. f; see Corky v. €ntemv Cora, 246 F.Sum.2d 565, 578 
{E.D.Tex.20031 ("The use of a fiber optic line is simply a technologically advanced means of 
accomplishing the communicative purpose of transmitting voice and data."). The rule recognizes that 
uses reasonably necessary for enjoyment of an easement may change over time with technology and 
promotes productive use of the land. Restatement (Third) of ProDerh/: Servitudes 6 4.10 cmts. b, c, 
and f. Because this kind of change in the use of an easement amounts to change in the degree of use 
rather than in the kind of use, it remains within the scope of and does not violate the existing 
easement. See Faulkner v. Ga. Power Co., 243 Ga. 649, 650, 256 S.E.2d 339 (1979); Kerlin v. 
Southern Bell Tel. etc. Co., 191 Ga. 663, 667-670, 13 S.E.2d 790 (19411. 

3. The defendants contend that the trial court should have ruled in favor of their clairns.that the 
easements were divisible. 

*870 I n  their amended complaint, the plaintiffs not only contended that use of the fiber optic line 
for general communications exceeded the scope of the easements, but also contended that, when the 
defendants sold, leased, or licensed the line to various third-party telecommunication companies for 

easements in a manner that unreasonably burdened the servient estates and exceeded the scope of 
the easements. See Restatement (Third) of ProDertv: Servitudes 6 5.9. I n  ruling on the plaintiffs' 
motion for partial summary judgment and the defendants' motions for summary judgment, the trial 
court found the easements did not permit a general telecommunications use. Accordingly, the court 
ruled that the defendants could not divide what they did not possess, and that it was not necessary to 
address the plaintiffs' additional contentions. The defendants contend that the trial court should have 
ruled in favor of the arguments in their motions that the easements a t  issue were exclusive 
easements**64 in gross that were properly transferred and divided, and therefore the court should 
have granted their motions for summary judgment. 

I the purpose of general telecommunications, this resulted in transfer and division of nonexclusive 

rlzl 3 Because we ruled in Division 1, supra, that the trial court erred by finding that the 
easements excluded use for general telecommunications, we agree that the court should have 
addressed these additional issues. But "[tlhis court is for the correction of errors, and where the trial 
court has not ruled on an issue, we will not address it." (Punctuation and footnote omitted.) Carver v. 
€rnDire Fire & Marine Ins. Co.. 270 Ga.ADu. 100. 105, 605 S.E.2d 842 /20041. Accordingly, the case is 
remanded for the trial court to address these issues in a manner consistent with this opinion. 

4. I n  addition to  the arguments for summary judgment advanced by all the defendants, GPC 
sought summary judgment on the basis that: (1) it only used the easements for electric industry 
purposes, a use the piaintiffs concede was authorized, and (2) even if the plaintiffs' erroneous claim 
that the easements excluded a general telecommunications use is accepted, GPC did nothing more 
than enter into a contract with IFN authorizing IFN to use, lease, or license the easements for general 
telecommunications. GPC claims the trial court erred by denying its motion for summary judgment on 
these grounds. 

In support of these grounds, GPC relies on Tompkins v. Atlantic Coast Line R. Co., 89 Ga.App. 171, 
79 S.E.2d 41 (1953) and Davis v. Williams Communications, Inc.. 258 F.Su~p.2d 1348 (N.D.Ga.2003) 
(citing Tornpkins). I n  Tom~kins and Davis, railroad companies which held easements for tracks across 
the plaintiffs' land entered into *871 agreements to allow utility companies to place lines on the 
easements. The plaintiffs claimed that the utility lines were not authorized under the railroad 
easements, and sought compensation from the railroad companies for the encroachment. In  both 
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cases, the court held that the utility companies could have acquired the right to place their lines on 
the railroad easement by condemnation, and the fact they accomplished by contract with the railroad 
companies what they could have forced by condemnation entitled the railroads to dismissal of the 
claims for compensation. Tomokins, 89 Ga.ADD. at 177-178, 79 S.E.2d 41: Davis, 258 F.SUDD.2d a t  
1350-1353. GPC argues that its contract with IFN authorizing placement of the fiber optic 
communication line was, likewise, forced by threat of Condemnation, so it cannot be held liable. 

3 We find no merit in GPC's argument. The contract between GPC and IFN was originally 
between IFN's predecessor, MPX Systems, Inc., and the Southern Development & Investment Group, 
Inc., acting on behalf of various wholly-owned subsidiaries of The Southern Company, including GPC. 
The contract was a complex agreement governing joint use, operation and maintenance of a fiber 
optic communication system over a wide area, which allowed placement of the fiber optic 
communication line a t  issue on the GPC electric transmission and distribution system of towers, poles 
and lines, and allowed GPC to enjoy the benefits of a low-cost internal fiber optic communication 
system. Even if IFN's predecessor, MPX, had condemnation power to place the fiber optic 
communication line on GPC's easement right-of-way,= it is clear that the contract between IFN and 
GPC was not simply an agreement to allow right-of-way use which was directly forced by the power of 
condemnation. It was a contract in which the parties negotiated mutually beneficial terms for 
operation of a shared fiber optic communication system, which included the right to use GPC 
structures**65 on the easements at  issue that could not have been obtained by condemnation. 
Under these circumstances, we find no basis for concluding that, when GPC contracted for placement 
of the fiber optic communication line on the easements, it did by contract what it would otherwise 
have been forced to do by condemnation. Accordingly, Tomokins, suora, and Davis, suora, are *872 
distinguishable, and the trial court did not err by denying GPC's motion for summary judgment on 
these grounds. 

FN2. I n  TomDkins, supra, and Davis. supra, the power to condemn the railroad right-of- 
way for placement of the utility lines existed under OCGA Ei 46-5-1(a), which specifically 
gives any telegraph or telephone company the right of condemnation to construct and 
operate its lines 'on, along, and upon the right of way and structures of any railroads ...." 
This section gives no specific right to condemn power company rights-of-way or 
structures, but it does allow condemnation "where necessary, under or over any private 
lands ...." assuming the section applies to the present case, and assuming the "private 
lands" provision could include the GPC easement rights-of-way at issue, it plainly does 
not include condemnation of structures such as power company towers, poles, and lines. 

Judgment affirmed in part, reversed in part and remanded in part. 

PHIPPS and ADAMS, JJ., concur. 

Ga.App. ,2005. 
Municipal Elec. Authority of Georgia v. Gold-Arrow Farms, Inc. 
276 Ga.App. 862, 625 S.E.2d 57, 05 FCDR 3798 
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Roger Chantel 
10001 E. Hwy. 66 
Kingman, AZ 86401 

OF THE STATE OF ARIZONA 

Re: Case No CV 2009-2574 

Request to the Court to deny 
Motion for Summary Judgment 

If the Court decides to have an oral argument the Plaintiffs request this Court not 
to set the date until a new attorney has been assigned to this case. 

To Judge Lee Jantzen, 

The defendant's attorney's known as CURTIS, GOODWtN, SULLIVAN, UDALL 8t 
SCHWAB, P.L.C., have filed a Motion for Summary Judgment with this court 
making outrageous claims that there are no genuine issues of material facts. They 
go on to make ludicrous claims about how "reasonable individuals" would not 
differ on the outcome of the points that have been filed with this court. Ptease 
note your honor, I am just an average Arizona citizen that has read some of the 
laws that surround the wrong doing that this legal firm is doing. The argument for 
this summary judgment appears to be the same arguments that were presented 
to the court when this law firm filed legal documents for a dismissal of this case. 
The court denied their request. This Motion for Summary Judgment contains the 
same arguments that were previously presented to the court and denied and 
should therefore be denied. 

Both parties agree that the issue in this case is a safety issue. As presented to the 
court in prior filings the safety issue started prior to 2006 when 4 or 5 poles that 
had the same condition that exist on this property, blew over and caused a long 
period of electrical outage. In Exhibit 7 of defendant's Motion for Summary 
Judgment they state that these lines were built in 1949, which makes them 
approximately 62 years old. They have had very little maintenance done to these 
lines. They do not comply with present day codes. If you read what this legal firm 
has filed with the court it becomes very clear they are aware of the safety 
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violations they are committing. This legal firm’s misrepresentation of the facts 
surrounding the safety issue is to avoid the safety issues that are dangerous to the 
general public. They have submitted volumes of papers making claims that my ar t  
work is the focal point. The only true safety violation is the distance from Mohave 
Electric Cooperative’s (MEC‘s) lines to the top of my a r t  work. This legal firm has 
submitted thousands of words about how I am not cooperative and I am not 
willing to work with them. One of the main issues in this case is MEC’s lack of 
willingness to take responsibility and correct the unsafe line conditions that exist. 
A t  the beginning of this conflict I tried to talk to MEC representatives about their 
out dated unsafe lines that were on this property. I tried to suggest a reasonable 
fix to the problem, which was to place one pole between the long span that 
existed over my art work. This would stabilize the lines and would bring the lines 
into compliance with today‘s standards. It would raise the lines high enough so 
they would be in compliance with today‘s codes. This would have cost a few 
thousand dollars. MEC representatives would do nothing to try and work we me. 
They claimed they were just going to turn this matter over to their attorney. We 
are approaching $200,000 in attorney fees and have not even begun to address 
the unsafe line conditions that exist in this area. These unsafe line conditions are 
present throughout this neighborhood. I have always tried to do my part by going 
through the legal system to try and right these wrongs. It doesn’t appear to be 
working, I need help. 

ONE: RIGHT OF WAY ISSUES The legal representatives of this firm claim to the 
court that MEC has a prescriptive easement. They claim that this prescriptive 
easement was granted to MEC because of the long length of time that their lines 
existed on this property. They ciaim to the court that these lines transmit high 
voltage electricity. These licensed legal representatives have presented a number 
of references to Arizona Revised Statutes such as A.R.S. 40-360.41. They make 
unfounded claims that some kind of violation exists. This law seems to state the 
DEFINITIONS OF HIGH VOLTAGE POWER LIMES AND SAFETY RESTRICTIONS. Other 
A.R.S. statutes clearly outline what the distances should be. These licensed legal 
representatives are intentionally misleading this court by failing to supply the 
court with al l  the surrounding laws. They have only claimed that MEC has a 
prescriptive easement. Normally prescriptive easements are only recognized 
when individuals use a piece of land for ingress or egress for a long period of time. 
Prescriptive easements are usually not recognized or granted to utility companies 
because it does not have a defined or designated area. A defined or designated 
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area is a requirement that is needed for construction companies, government 
agencies, courts and individuals so that it is clear to al l  parties what they can or 
cannot do within this area. If it is not granted by a court or documented in 
records, no one knows the boundaries or who would be liable if someone was 
injured on the property near the high voltage lines. This creates a great amount 
of confusion in the construction industry. By these licensed legal representatives 
claiming that there is a prescriptive right of way, it prevents state officials from 
issuing safety violations. When they claimed a prescriptive easement they 
clouded the title to this property. They know that their claim of a utility easement 
clouds the issue for the Mohave County Special Service Department's ability to 
issue a permit under their standard of easement claims. This legal firm has 
misrepresented the truth in this case. They claimed that I did not file for a 
building permit. The only way that the truth can be brought to light is for this 
court to do everything possible to bring this case to trial. 

These legal representatives rely heavily on a document called the Olea Report. I 
have made claims that this law firm has been associated with special interest 
groups that have influenced state employees to create reports in favor of MEC. 
The only way that we can establish my claim or their claim is to take this case to 
trial and let  a jury decide. Every issue in the complaint filed with this court has a 
genuine issue of material facts. Both parties are reasonable individuals in 
accordance to Rule 56 of Arizona Rules of Civil Procedure. Both sides have 
generated thousands of words surrounding the issues in this case. 

THE FACTS ARE: 

1. MEC is mandated by law to provide safe transmission of electricity. 
2. MEC has unsafe line conditions all through this area. 
3. MEC does not have a recorded right of way to transmit high voltage 

electricity across this particular piece of property. 
4. MEC's claim of a prescriptive easement has not been established. 
5. MEC disconnected the electricity to my place of residence, which 

6. This legal firm has filed a number of frivolous motions and 
appears to have been done with intent to do harm. 

documents. 



7. The actions of this legal firm have generated large amounts of fees 
that cooperative members have to pay and have cost me large 
amounts of unnecessary attorney fees as well. 

Listed below are the actions of this legal firm. 

They have filed a long list of requests to this court and the ACC asking both 
authorities to dismiss the actions that have been filed about all of the 
wrongdoings that this legal firm and i ts  clients are doing. They have filed with this 
court a request to dismiss this case. It was denied. They used the same 
arguments in their request for Motion for Summary Judgment as in their request 
for dismissal. It is my belief that this firm was part of a scheme to have my 
attorney of record withdraw from this case and are now taking advantage of this 
by filing for a summary judgment. They knew this would put me a t  a great they 
disadvantage if they filed this request with the court at this time. 

This legal firm mentions Mohave County Superior Court Case CV 2009-0058. This 
law firm filed for legal fees with the court. After reviewing the document 
submitted to the court by this legal firm, Honorable Judge Chavez determined 
that they over billed this action by more the 75% of what it should have been. 
This can only be interpreted as a wrongdoing. They have since continued to file 
unfounded frivolous pleadings with the court with the intent to create and bill 
large amounts of attorney fees to prevent this case from going to court. These 
are facts that are on file in the court system. 

Somewhere along the line it becomes the court’s responsibility to build and 
maintain honor and integrity within the system. How can the average citizen 
believe in the system if they do not see the system making efforts to right some of 
these wrongs? 

Listed below are some of the wrongs in and around this case. 

1. It is wrong for MEC to have unsafe lines on this property and in this 
area. The law demands all utilities to maintain safe electrical lines 
and poles in all communities. 

2. t t  is wrong for any utility company to disconnect any utility service 
without advance written notice. 



3. It is wrong for a utility company not to respond to a medical need of 
its customers. The law demands utilities to provide services to 
customers that medically need them. 

4. It is wrong when you have a time line that sets a case for trial and 
your legal representation is allowed to withdraw a t  a critical point in 
the case, 

5. It is wrong for a legal firm, knowing you have no legal representation, 
to file in the court for a summary judgment using the same 
arguments that were previously denied by the court when this law 
firm filed for a motion to dismiss. 

These are just a few of the wrong doings. 

It is clear that laws exist and that you have the power to issue a judgment against 
this law firm for all of the frivolous legal filings and the unethical conduct of 
misuse of its knowledge of the law to enhance its material wealth a t  the expense 
of the average citizen of Arizona. What would be right is for this court to enter a 
judgment against this law firm for their frivolous filing of documents, unethical 
conduct and their misuse of legal powers to file false claims of legal fees. Some 
kind of action is needed to get this case back on course. The amount that is 
needed to reinstate legal counsel to this case is estimated somewhere around 
$30,000 to $40,000. A judgment in this amount could be used to reinstate legal 
counsel and would be the needed step to move this case to trial. 

It should be noted that this document is the presentation of an individual that has 
read the laws, but does not hold a license to practice law. 

'Roggr Chantel 

Copy sent to: 
Larry Udal1 and 
Shared with the general public as a plea for help 
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10001 E. Hwy 66 2 ;ArvIPED 'T- :: ! 1:- I lustin Roger and Elizabeth D. Chantel 

iingman, AZ 86401 RZUTED TO@ Qa& 
-a- - I- _--_ _ _ _ s  

BO NOT FILE UNTIL. 

AND INITIALED 
ALL ITEMS CHECKEL? / 

_i-....---- .~ 
IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF MOHAVE 

)USTIN R. CHANTEL, and ELIZABETH 
1. CHANTEL 

Plaintiffs, 

vs . 
IOVHAVE ELECTRIC COOPERATIVE,INC., 
in Arizona non-profit corporation; 
rOHN and JANE DOES 1-X: BLACK and 
lHITE 
:OPORATIONS I-X 

Defendant 

IOHAVE ELECTRIC COOPERATIVE INC., 
n Arizona non-profit corporation. 

Counterclaimant 

vs * 

USTIN R. CHANTEL and ELIZABETH 
. CHANTEL, husband and wife 

Counterdefendants 

Case No.: CV2009-02574 

MOTION TO HAVE A JUDICTAT, ~ 

DETERMINATION ON ALL COUNTS IN 
THIS CASE 

This is a request by the plaintiffs to the court to accept this 

motion as a cooperative motion submitted by the plaintiffs and 

supported by points of authorities submitted by their attorney of 

record if it pleases the court to rule on this motion. 

rSummarv of oleadinul - 1 
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In 1949, Mohave Electric Cooperative (hereinafter referred to as 

YEC) filed an application for a right of way easement with the United 

States of America. This right of way easement location is described 

in degrees, minutes and feet on the map submitted (Exhibit A). In 

1950, documents confirming the right of way were executed (Exhibit B). 

rhis right of way easement existed for a period of 50 years and 

expired in the year 2000. 

jovernment land between the years of 2000 and 2004. In 2004, MEC 

mtered into a new contract under Title V of the Federal Land Policy 

m d  Management Act of October 21, 1976, 43 U.S.C. 1761. This contract 

is known by Serial Number AZA-32288 (Exhibit C). In this contract MEC 

stated that their right of way was located in T. 23 R. 14 Section 4 N 

L/2, NE 1/4, SE 1/4. Please note that the plaintiffs' land is located 

in section 5. MEC is claiming the right to use the plaintiffs' land 

Located in Section 5 (See map in Exhibit A). O n  the map included with 

3xhibit C,  the blue line denotes the legal right of way granted to MEC 

3y the Bureau of Land Management (hereinafter referred to as the BLM). 

3n this same map, the red line to the south of the blue line denotes 

the actual location of MEC's transmission lines. 

MEC did not have a utility easement over 

MEC's legal counsel claims that MEC has a right to use the land 

indicated by the red line for the transmission of high voltage 

?lectricity. MEC's counsel has made statements to this court that 

:hese poles and lines have been in this location f o r  over 50 years and 

:hat, for this reason, they are entitled to a prescriptive right of 

uay. Please note that the plaintiffs' property is abutted on both 

;ides by Federal and State lands. 28 U.S.C. 2409a does not permit 

itility companies to claim or have a prescriptive right of way over 

Tederal or State land. Cracchiolo v. Arizona, 6 Ariz. App. 597, 600, 

135 P.2d 726 ( C t .  App. 1967). Since it is evident that MEC cannot 

lave a prescriptive right of way on Federal or State lands, it is 

inreasonable to believe that a utility company can have a prescriptive 

ISummarv of oleadinul - 2 
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right of way across a small piece of private land that is bordered on 

both sides by Federal and State land. 

The MEC attorney in this case has not presented evidence to this 

court that MEC has any kind of easements or rights to use the 

plaintiffs' property for the transmission of high voltage electricity. 

MEC has admitted that they have re-routed their high voltage 

transmission lines around the plaintiffs' property. However, the 

abandoned lines and poles are s t i l l  on the plaintiffs' property. The 

plaintiffs consider said poles and lines to present a danger to them 

and their property due to the fact that the poles are leaning, the 

lines are alternately sagging or stretched tight, and MEC does not 

appear to be properly maintaining them. These dangerous conditions 

have continuously worsened during the past three years, and it is the 

plaintiffs' fear that a strong wind could blow the poles down and snap 

the lines. It appears that MEX'S legal argument regarding a 

prescriptive right of way across the plaintiffs' property has been 

presented to the court f o r  the purpose of increasing the cost of legal 

fees and putting the plaintiffs in a position of financial difficulty. 

On June 6, 2004, the Manager of Operations and Engineering for 

YEC, Thomas Longtin, signed a contract with the BLM stating that MEC 

had a right of way easement located in a survey location known as S65 

Degrees by 37 Minutes East for a distance of 2582 Feet. This contract, 

Serial Number AZA-32288, is included in Exhibit C and the distance 

referred to in the contract is indicated by the blue line on the map 

inside of Exhibit C. 

In 2005, the plaintiff sent MEC representative Steve McArthur a 

Letter asking him to supply all of the information that MEC had on 

file about MEC's right of way through the plaintiffs' property 

(Exhibit D). A copy of this letter was sent to the law firm of 

Zurtis, Goodwin, Sullivan, Udal1 & Schwab. At that time, neither 

recipient of this letter responded in a timely manner, so another 

Letter was sent to Arizona Corporation Commissioner Kristin Mayes 
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informing the commission of the right of way issue. This letter is 

also included in Exhibit D. In 2006, the plaintiff received a letter 

from Mr. McArthur, stating that if plaintiff wanted MEC's poles off of 

plaintiff's property, plaintiff would have to pay to have them 

removed. This was the first response plaintiff had received from Mr. 

McArthur since the letter sent in 2005, and did not include any of the 

information requested in said letter. 

requested a copy of Mr. McArthur's letter from MEC (Exhibit E). 

The plaintiff recently 

On April 4, 2008, MEC's management personnel, Thomas Longtin, 

signed a contract known as R/W No. 17-1750 with the State of Arizona, 

stating that MEC has a right of way that continues onto State land 

from the existing right of way from the BLM (Exhibit F). 

The Law Firm of Curtis, Goodwin, Sullivan, Udal1 & Schwab has 

been representing MEC for a number of years and was the legal 

representative of MEC during the signing of the contracts in 2004 and 

2008. One can only assume that this law firm had knowledge of these 

contracts, yet this law firm has repeatedly submitted legal claims on 

a number of frivolous motions claiming that their client, MEC, had a 

right to use the plaintiffs' property. These legal claims are in 

Airect contradiction to the most recent right of way contracts signed 

by this law firm's client, MEC. These legal claims also deny that MEC 

has trespassed on the plaintiffs' property, should be ejected from the 

?laintiffs' property, and should owe the plaintiffs rent for using 

their property without a legal right of way. These repeated claims of 

?rescriptive right of way, in spite of signed contracts to the 

zontrary, appear to the plaintiffs to be filed with malicious intent 

m d  the plaintiffs petition this court for justice. 

Plaintiffs submit a copy of PLAINTIFFS' THIRD SUPPLEMENTAL 

DISCLOSURE STATEMNT (Exhibit H) . In "D Ejectment" (Right of Recovery) 

m d  A.R.S. 12-1251 the owner has a right of entitlement to immediate 

?ossession and full use of the property. In "E Recovery of Rent" and 

9 . R . S .  12-1271 (2) the owner of said property is entitled to rents of 
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the property while it is being used by MEC. Please refer to 

plaintiffs' billing statement for recovery of rent (Exhibit G). 

Additionally, the plaintiffs petition the court to make a 

decision on the right of way issue because of the previously mentioned 

dangerous condition of MEC's abandoned poles and lines. This danger 

is considered life-threatening because the winds which frequent our 

area in all seasons propose a possibility that these unmaintained and 

abandoned poles and lines could fall. Not only could this directly 

damage property and kill persons in the vicinity of the lines and 

poles, it could also damage the plaintiff's only source of 

electricity. Were this source of electricity to be damaged, the 

indirect threat to life would be the discontinuation of the 

plaintiff's breathing machine that sustains his quality of life. 

There is no dispute that MEC is occupying the plaintiffs' 

property by the presence of MEC's poles. The law firm of Curtis, 

Goodwin, Sullivan, Udal1 & Schwab has submitted pictures and made 

claims that these lines are located on the plaintiffs' property, which 

means that these lines and poles are not located in the right of ways 

that the management of MEC has agreed to in the previously mentioned 

contracts with Federal and State organizations. 

Prior to 2007, the plaintiff's experience with MEC convinced him 

that this corporation was unconcerned with the presence of power lines 

3n property on which they had no prescriptive right of way, 

unconcerned about the danger presented by the poorly maintained poles 

m d  lines, and unconcerned about their responsibility to move these 

poles and lines. As a result, the plaintiff determined that he would 

be solely responsible for his own protection and began to plan 

xcordingly. In 2007, the plaintiff began construction of a structure 

3n his property, located between the leaning poles, underneath the 

n o s t  significantly sagging lines, with the intention of protecting 

life, limb, and property in the event that the lines and poles were to 

fall. The earth preparation phase began in the middle of 2007. In 
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t h e  f i r s t  p a r t  of 2008, t he  concrete  work began on the  s t r u c t u r e .  I t  

should be noted here  t h a t  t h i s  s t r u c t u r e  was s p e c i f i c a l l y  designed t o  

withstand t h e  weight and cu r ren t  of f a l l i n g  power l i n e s  and poles  

while pro tec t ing  i t s  contents from damage. I n  August, 2008, when t h e  

framework construct ion began, MEC claimed t h a t  t h e  p l a i n t i f f s  could 

not  use the  a rea  of the  p l a i n t i f f s '  property t h a t  e x i s t s  under MEC's 

high voltage power l i n e s .  

had constructed a bui lding i n  t h e i r  r i g h t  of way and was i n  v i o l a t i o n  

of National E l e c t r i c  Safety Codes. The t r u e  f a c t s  a r e  t h a t  MEC was 

negl igent  i n  placing t h e i r  l i n e s  on t h i s  property outs ide of t h e i r  

contracted r i g h t  of way. Exhibi t  J shows t h a t  MEC led ACC 

representa t ives  t o  bel ieve t h a t  t h e r e  was no r i g h t  of  way i s sue ,  i n  

s p i t e  of t h e  f a c t  t h a t  MEC d i d  n o t  have a recorded r i g h t  of way across  

t h i s  property.  Exhibit  J implies t h a t  MEC took the  ac t ion  t o  move 

t h e i r  l i n e s  and poles under t h e  pretense of the p l a i n t i f f s  v i o l a t i n g  a 

s a f e t y  i s s u e  i n  t h e  National Electr ic  Safety Code. 

nis leading representa t ives  of t h e  ACC i n  s t a t i n g  t h a t  t he re  w a s  ''no 

i s sue  of r i g h t  of way". Evidence submitted i n  t h i s  complaint shows 

t h a t  t he  r i g h t  of way i s sue  e x i s t e d  as e a r l y  a s  2005. 

9EC f a l s e l y  claims t h a t  they a r e  will if ig work a t  cor rec t ing  the  

problems i n  t h i s  complaint, y e t  f a i l s  t o  supply any s u b s t a n t i a l  

evidence t o  support t h i s  c l a i m .  

Building Department ( s ince  then renamed t o  Mohave County Development 

Services Department), i s sue  a s e rv i ce  disconnect.  Mohave County 

issued a serv ice  disconnect t o  de-energize the  l i n e  c lose  t o  t h e  

building being constructed (Exhibi t  J ) .  

de-energize the  l i n e s  t h a t  r u n  t h e  f u l l  length of t h e  p l a i n t i f f s '  

?roperty.  It  i s  clear t h a t  MEC's ac t ions  f a r  exceeded the  order  

issued by t h e  County of Mohave. 

d r i t t e n  no t i ce  of termination. 

Narning t o  t h e  p l a i n t i f f s  t h a t  they  were going t o  disconnect 

i l e c t r i c i t y  t o  t h e  p l a i n t i f f s '  p lace  of residence.  

MEC made claims with the  ACC t h a t  p l a i n t i f f  

MEC p e r s i s t e d  i n  

In  Exhibi t  J, 

MEC requested t h a t  t h e  Mohave County 

MEC made a spec ia l  e f f o r t  t o  

R14-2-211 requi res  MEC t o  give 

MEC d id  not  give an advance wr i t t en  
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R14-2-211 A 5, b requires MEC to provide continuous electricity 

to customers with "life supporting equipment used in the home that is 

dependent on utility service for operation of such apparatus." 

Subsequent to the discontinuation of electricity to the plaintiff's 

place of residence in 2008, the plaintiff notified the ACC and MEC of 

his medical need for continuous electricity (Exhibit K). It is now 

2012 and MEC has still made no effort to supply the plaintiff with 

continuous electricity. This can only be interpreted by the plaintiff 

as complete disregard by MEC for his health and well-being. 

In September of 2008, MEC de-energized the lines on the 

plaintiffs' property and moved the lines onto ADOT's right of way. 

They were so intent on punitive action against the plaintiffs that 

they put all of the members of MEC, as well as the government and the 

rail road, which transports freight and military equipment through 

this area, at risk. By their own admission in Exhibit K, MEC claimed 

that "Important Note: the de-energized line (three phase line) now 

prohibits our (MEC) ability to back-feed a three phase line in the 

went of a power outage, which compromises MEC integrity." This 

strongly indicates that MEC clearly lacks concern of the plaintiffs, 

the members of the cooperative, or the citizens in the community. It 

should be clear to this court and other authorities that they will 

ieed to take extreme action to bring this utility into compliance with 

the standards set forth by the ACC and to promote a high ethical and 

noral responsibility to the laws and the citizens in the community. 

MEC no longer uses these de-energized lines and poles, nor have 

they made any repairs on them. One can only conclude that after more 

chree years of not being used or maintained that they have been 

2bandoned. 

liscontinuance or abandonment of utility service. Exhibit I, is a 

Letter to the ACC asking for a copy of MEC's application for removal 

if abandoned poles and lines on this property. 

R14-2-202 B requires a utility to file an application for 
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One of t h e  poles i n  t h e  abandoned l i n e s  has been bending a l i t t l e  

nore each year.  The reason f o r  t h e  bending and cracking i n  t h e  pole  

i s  t h e  long d is tances  between poles  and t h e  f a c t  t h a t  t h i s  l i n e  does 

not comply with t h e  cur ren t  s tandards set  f o r t h  by the  ACC i n  Rl4-2- 

208 F , 1 .  Exhibi t  M is  a map and p i c t u r e s  of another a rea  t h a t  has 

these long d is tances  between poles .  There were some high winds i n  the  

area a few years  back and about f i v e  poles  and l i n e s  blew over i n  the  

area.  Exhibi t  M i s  a map and p i c t u r e s  of the  replacement poles 

standing d i r e c t l y  next t o  the  stumps of t h e  broken poles .  This 

exhib i t  shows two things:  1. The long d is tance  between MEC poles  i s  

not unique t o  the  p l a i n t i f f s ‘  property and 2. Even when the  p o t e n t i a l  

danger of these  unsafe poles i s  rea l ized ,  MEC does not  co r rec t  t h e  

problem. This loca t ion  is  along Highway 66, a few m i l e s  from t h e  

p l a i n t i f f s ‘  property,  and demonstrates t h e  approximate d is tance  

between poles  a s  those on the  p l a i n t i f f s ‘  property.  

I t  i s  t h e  p l a i n t i f f ’ s  be l i e f  t h a t  s i m i l a r l y  spaced poles  blew 

clown i n  one area,  it i s  not  unreasonable t o  assume t h a t  they can a l s o  

31ow down on the  p l a i n t i f f s ’  property.  The o lder  t h e  poles ge t ,  t h e  

greater t h e  chances are t h a t  t h e  abandoned and unmaintained poles and 

l i nes  on p l a i n t i f f s ’  property w i l l  probably be damaged by some kind of 

deather condi t ions.  I t  is  the  p l a i n t i f f s ‘  b e l i e f  t h a t  i f  high winds 

dere t o  occur i n  t h i s  a rea  l i k e  before  t h e  o ld  poles  and l i n e s  could 

~ O W  over, thus causing s i g n i f i c a n t  damage t o  the  p l a i n t i f f s ’  s o l a r  

system, residence,  and personal s a fe ty .  Of equal o r  g rea t e r  concern 

to t h e  p l a i n t i f f s  i s  the  tens ion  t h a t  i s  occurring on t h e  o ther  s i d e  

Df t h e  sagging l i n e s .  I f  one of these  l i n e s  were t o  snap it could 

zause a whipping e f f e c t  t h a t  could sho r t  t he  s o l a r  e l e c t r i c i t y  i n  

p l a i n t i f f ’ s  house, completely des t roy  h i s  s o l a r  system, and/or cause 

great bodi ly  in ju ry  o r  death t o  occupants of t he  property o r  travelers 

3n Highway 66. A t  t he  very l e a s t ,  t h i s  would leave the  p l a i n t i f f  

s i thout  any e l e c t r i c i t y  t o  run h i s  BiPAP machine. 

innocent people could l o s e  t h e i r  l i v e s .  MEC’s s tatements and i t s  

A t  t he  very worst, 
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?resentations to this court clearly show that MEC has continuously 

refused to take responsibility for and correct these dangerous 

zonditions . 

BREACH OF CONTRACT 

In the year 2000, I, Roger Chantel, plaintiff, contacted the 

service office of Mohave Electric Cooperative (hereinafter referred to 

3s MEC) for the purpose of having electricity delivered to 10001 E. 

rlwy 66, Kingman, AZ. I was informed that I would have to meet certain 

terms. These terms are as follows: 

1. I must obtain a membership certificate from MEC Board of 

Directors (Exhibit N) . 
2. I must pay a fee for this membership certification. Exhibit N 

shows that a $5.00 fee was paid for the membership certificate. 

3. I was to grant them a 16 foot service right of way to deliver 

electricity to my place of residence (Exhibit N). 

4. I was required to pay a meter reading fee each month (Exhibit N). 

5. I was required to pay for all electricity delivered to that meter 

and for the cost of reading the meter (Exhibit N). 

En return, A.A.C. R14-2-208 A (1) and (2) and R14-2-211 A (5) (b) 

requires MEC to do the following: 

1. Be responsible for the safe transmission and distribution of 

electricity until it passes the point of delivery to the 

customer. 

2. Be responsible for maintaining in safe operating condition all 

meters, equipment, and fixtures installed on the customer’s 

premises by the entity f o r  the purposes of delivering electric 

service to the customer. 

3 .  Not terminate residential service where the customer has an 

inability to pay and has life supporting equipment used in the 

rSurmnarv of nleadinal - 9 
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home that is dependent on utility service for operation of such 

apparatus. 

BAD FAITH AND UNREASONABLE CONDUCT 

MEC acted in bad faith by claiming that they had a right to 

xespass on the plaintiffs' property. They exhibited malicious intent 

iy claiming that there was a safety violation that was extreme enough 

-0 have the plaintiffs' electricity disconnected without written 

mrning. The logical fix for the problem would have been to add one 

>ole and lift the lines up to standard height. This fix would have 

irought MEC's unsafe lines into compliance with ACC R14-2-208 F,1. 

4EC's conduct continued to become more unreasonable and dangerous by 

cefusing to reinstate plaintiff's electricity when MEC became aware of 

I medical need for continuous electricity. Exhibit L shows the 

nedical prescription proving the need for a machine to have continuous 

Slectricity to provide quality of life. It can only be assumed that 

:he reason for MEC not reconnecting the plaintiff's electricity was 

zither a complete disregard for the plaintiff's physical well-being or 

leliberate and malicious infliction of mental and physical stress and 

Financial damage. MEC stated that they would not reinstate the 

?lectricity to the plaintiffs' place of residence until the plaintiffs 

laid the line movement cost and a reinstate fee of approximately 

;19,000 plus other fees, which brought the cost of reinstating the 

2lectricity to the plaintiffs' residence to somewhere between $45,000 

:o $55,000. As if that was not bad enough, MEC filed Summary 

Judgments with the court claiming that they were entitled to all of 

:heir costs incurred and attorney fees which was somewhere around 

; l o o ,  000 to $150,000. 

MEC has been using and trespassing on the plaintiffs' property 

since the year 2000. 

:o bill MEC for the use of said property (Exhibit G ) .  

Their bad faith action has caused the plaintiffs 

rsunrmarv of nleadinul - 10 



1 

2 

3 

4 

5 

6 

I 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2 1  

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

The plaintiffs would not be experiencing this legal action if MEC 

had been reasonable and made a sincere and cooperative effort to 

correct the problem. 

NEGLIGENCE 

This action would not be in front of this court if MEC had not 

been negligent by placing their poles and lines outside of their 

contracted right of way with the State of Arizona and the United 

States of America. All of the actions of MEC has caused the 

plaintiffs large degrees of mental stress and has increased the 

plaintiff's anxiety attacks related to Post Traumatic Stress Disorder 

from the events he experienced in Vietnam. Since returning from 

Vietnam, the plaintiff has spent most of his life in sparsely 

populated areas. In this case, the plaintiff has done everything he 

knows how to do to work things out within the governmental and 

corporate systems. The plaintiff has been trying to comply with all 

known corporate and judicial parameters by contacting all of the 

authorities that he knows in hopes of recovering all the costs that he 

has incurred. If the plaintiff has offended the court in any way he 

sincerely apologizes. 

The plaintiff still believes that MEC's abandoned poles 

present a threat to him and the property that he lives on. The 

plaintiff is asking this court to make a decision on the issues in 

this case. If the court makes a decision in the plaintiff's favor, 

the plaintiff asks the court to make the judgment complete and 

enforceable so the unsafe poles and lines can be corrected prior to 

the onset of the spring winds. 

There are many reasons why attorneys might petition the court to 

give them permission to leave this case and why no attorney will sign 

on to this case. They see that this defendant has violated its 

is- of Dleadinal - 11 
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contracts with the Federal Government, the State of Arizona, and the 

plaintiffs. They see that opposing counsel has unethically inflated 

their fees as determined by Judge James Chavez early on in these legal 

matters. (Exhibit I). They see that MEC and its attorneys have 

continuously filed frivolous and unsupported motions in this court and 

seem determined to do so indefinitely. They may become discouraged 

and doubt that justice will ever be served. 

witness immoral and unethical abuse of the law and the court, such as 

has been done by MEC and its attorneys in this case, they wish to 

distance themselves. The easiest way for attorneys to address this 

problem is to ask the court to be relieved as the attorney of record. 

This creates difficulty for plaintiffs such as those in this case, as 

it limits their ability to procure and retain excellent legal counsel. 

The, plaintiffs are not asking this court to infringe on any attorney's 

rights. The plaintiffs are only asking this court for equal rights to 

be defended in a court of law. The plaintiffs only ask this court to 

have the attorney of record remain on this case in order to supply the 

court with Points of Authorities that support the legal theories in 

the Motion for Judgment and any filings that the defendants may file 

with this court. 

When upstanding attorneys 

The facts and the evidence presented in this motion show the bad 

faith action and where MEC was negligent. It shows that MEC 

trespassed on the plaintiffs' property. It is clear that MEC claimed 

right of way on the plaintiffs' property where right of way did not 

exist. Throughout the whole of this lengthy legal proceeding MEC 

admits to no wrong doing. Their continuous filing of frivolous 

motions, their refusal to address safety issues, their failure to 

honor contracts, and their unwillingness to conduct business in the 

best interest of the community proves that the court must take extreme 

action. The plaintiffs respectfully request that the court rule in 

their favor on the following counts: 
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1. P l a i n t i f f s  a s k  t h i s  court  t o  r u l e  f o r  t he  p l a i n t i f f s  on Count 

One, breach of cont rac t .  

2 .  P l a i n t i f f s  ask t h i s  court  t o  r u l e  f o r  t he  p l a i n t i f f s  on Count 

Two, breach of the  covenant of good f a i t h  and f a i r  deal ings.  

3 .  P l a i n t i f f s  ask t h i s  court  t o  r u l e  f o r  the  p l a i n t i f f s  on Count S i 2  

o r  F i n  f i l e d  documents, negligence.  

4 .  P l a i n t i f f s  ask t h i s  court  t o  gran t  them a t torney  f ees  and cos t  of 

s u i t .  

5. I f  t h e  court  r u l e s  on any counts t h e  p l a i n t i f f s  have asked f o r  

the  p l a i n t i f f s  a s k  t h i s  cour t  t o  r u l e  i n  such away t h a t  t he  

ru l ing  w i l l  be enforceable and the  p l a i n t i f f s  can be assured o f  

experiencing s a f e  conditions on t h e  property before t h e  spr ing  

winds occur. 

6.  P l a i n t i f f s  ask t h i s  court  t o  r u l e  f o r  t he  p l a i n t i f f s  on any other 

i s sues  t h a t  t h e  court  may deem a s  needed t o  provide j u s t i c e  f o r  

the  p l a i n t i f f .  

The p l a i n t i f f s  a l so  r e spec t fu l ly  request t h a t  t h i s  cour t  apply 

Zivi l  Code 68 t o  a judgment i n  t h e  p l a i n t i f f ‘ s  favor .  I t  i s  t h e  

i l a i n t i f f s ’  b e l i e f  t h a t  a swi f t  judgment i n  t h e i r  favor w i l l  send a 

strong message t o  MEC and t h e i r  a t torneys  t h a t  t h i s  court  w i l l  not  

:olerate  corporate  abuse of power; t h a t  cont rac ts  must be honored, 

qhether with the  Federal government, t he  S t a t e  government, o r  t h e  

individual c i t i z e n ;  and t h a t  t h e  cour t  w i l l  not  i n d e f i n i t e l y  e n t e r t a i n  

Erivolous and time-consuming motions f i l e d  with the  i n t e n t  of clouding 

:he key i s sues .  

Dated t h i s  9 day of January, 
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Elizabeth D. Chantel 

Plaintiffs 

ZOPY of the forgoing delivered 
rhis day of January, 2012 to: 

Xerk of Court 
JIohave County Superior Court 
101 E. Spring Street 
? . O .  Box 7000 
Cingman, Arizona 86402 

rhe Honorable Lee F. Jantzen 
Jlohave County Superior Court 
?.O. Box 7000 
Cingman, Arizona 86402-7000 

ZOPY of the foregoing mailed 
rhis jot), day of January, 2012 to: 

rhe Offices of Curtis, Goodwin, 
Sullivan, Udal1 & Schwab, P.L.C. 
501 East Thomas Road 
?hoenix, Arizona 85012-3205 

Che Dodds Law Firm, P.L.C. 
L4239 W. Bell Rd., Suite 204 
surprise, Arizona 85374 
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UNITED STATES 
GEPARTMENT OF THE INTERIOR 
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EXHIBIT "C" 



? .  . .  

FOW 2800-14 
(August 1985) 

Issuing Office 
Kingman Field Office 

IJNlTED STATES 
DEPARTMENTOFTI-EINTERloR 
BUREAU OFLAM> MANAGEJVEWT 

RIGHT-OF-WAY GRANT-QRARY USE PERMIT 

SERLAL NUMBER AZA-32288 

I. A right-of-way is hereby granted pursuant to Title V of the Federal Land Policy and Management Act of 
October 21,1976 (90 Stat. 2776; 43 U.S.C. 1761). 

2. Nature of Interest 

a. By this instrument, the holder: 

Mohave Electric Cooperative 
Post Office Box 1045 
Bullhead City, AZ 86430 

receives a right to construct, operate, maintain, and terminate a 14.4 kv overhead electric line 
with associated guy anchors, on public lands described as follows: 

Gila and Salt River Meridian 

T. lm., R 12W., 
see 14 W/aNmn/,; 
sec 32 NW1/4,SW%NE%,SE%; 

T. 15N.,R. 13W., 
sec 24 E9554 

T. 16N.,R. 13W.¶ 
sec 04 EWEM; 

T. 16f/ZN., R. 13W., 
sec 21 lot 3; 
sec 21 SWl/qsE%, 
sec 28 SW%NE%WiSE%; 
sec 33 E%NE%i,E%SE1/4; 

sec 10 WImW%, 
sec 15 W?4E?& 
S(=C 26 W%WA,NW%SWA; 
sec 35 E%W&¶ 

T. 17N., R. 13W., 



2'. 18N., R. 13W., 
sec 34 SE%SE%; 
see 35 WV.%; 

sec 20 SE%; 
sec 26 SWVs,EYdW%,NWY~/aNE1/4; 

sec 04 N%,NE%SE%, 
sec 10 NE%. 

T. 23N., R. 13W., 

T. 23N., R. 14W., 

b. The p e d t  area granted herein is 20 feet wide, 59,136 feet long for a 14.4 kV electrical power 
pole. The total right-of-way contains 27.15 acres, more or less. 

c- This instrument shall termhate on 30 years from its effective date unless prior thereto, it is 
relinquished, abandoned, terminated, or modified pursuant to the t e n s  and conditions of this 
instrument or any applicable federal law or regulation, 

d. Notwithstanding the early relinquishment, abandonment, or termination, the provisions of this 
instrument, to the extent applicable, shall continue in effect and shall be binding on the holder, its 
successo~s, or assignees, until they have fully satisfied the obligations andor liabilities accruing 
herein before or on account of the prior termhation, of the grant. 

3. Rental: 

For and in consideration of the rights granted, the holder agrees to pay the Bureau of Land 
Management fair market value rental as determined by the authorized officer unless specifically 
exempted from such payment by regulation. Provided, however, that the iental may be adjusted 
by the authorized officer, whenever necessary, to reflect changes in the fair market rental value as 
determined by the application of sound business management principles, and so far as practicable 
and feasible, in accordance with comparable commercial practices. 

4. Terms and Conditions: 

a. This grant or pennit is issued subject to the holder's compliance with all applicable regulations 
contained m Title 43 Code of Federal Regulations part 2800. 

b. Upon grant termination by the authorized officer, all improvements shall be removed from the 
public lands within 90 days, or otherwise disposed of as provided in paragraph (4)(d) of as 
directed by the authorized officer. 

c. Each grant issued for a knn of 20 years or more shall, at a minimum, be reviewed by the 
authorized officer at the end of the 20th year and at regular intervals thereafter not to exceed 10 
years. Provided, however, that a right-of-way or permit granted herein may be reviewed at any 
time deemed necessary by the authorized officer. 
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Failure of the holder to comply with appkable law or any provisbn of this right-of-way giant or 
perinit shalI constitute grounds for suspension or termination thereof. 

"'he holder shall perform all operations in a good and workmadike manner so as to ensure 
protection of the environment and the health and safety of the public. 

Any Cultural and/or paEeontologiCaI mource (historic or prehistoric site or object) discovered by 
the holder, or any person working on his behalf, on public or Federal Iand shall be imtnediztteIy 
reported to the authorized officer. Holder shall suspend all operatiom in the immediate area of 
such discovery until written authorization to proceed is issued by de  authorized o&r. An 
evduation of the dmveiy wiU be made by the authorized officer to determine appropriate 
actions to prevent the loss of signjficanf cultural or scientific values. The holder will be 
responsible fof the cost af evaluation and my decision as to proper mitigation masures wiIl be 
made by fhe authized oflicer after cousulfhg with the holder. 

The holder shall conduct all activities associated with the construction, operation, and terminalon 
ofthe right-of-way w i e  the authorized limits of the right-of-way. 

Construction sites shan be maintained in a sanitary conditiou at all k, waste merids at those 
sites shallbe disposed of pmptly at an appropiate waste disposal site. 'Waste'' mtms a l l  
c l k a m k d ~ i n c l ~ ,  but not limited to, hurnanwaste, trash, garbage, refuse, oildnms, 
petroleumpducts, ashes, andequipment 

Bolder shall re~love  only d e  minimam amount of vegetation necessary for the a~guring of pole 
holes. Topsoil shall be comerved during excavation and reused as cover on disturbed areas to 
faditate regrowth of vegetation. 

Construction holes left open over night shall be covered. Covers shall be secured in place and 
shalI be strong enough to pvent 'livestock or wildlife h m  falling through arzd into a hole, 

The power h e  shall meet minimum standards recommended in "Suggested Practices for Raptor 
Protection on Powa Lines, The State of the Art m 1996" Avian Power Line Interaction 
eo mmittee (APLIC), 1996. -OR Electric bstitnteRaptor Research Foundation, W a ~ b g t ~ ~  
D.C. 

Keep sdace disturbhg activities to aminimum. Cross country driving &odd only be permitted 
rather than tbe balding of a mad. Rmt spacing and slope would alfow for c~oss-eountry dmmg. 

Avoid nZnning ovrn/crusk~ pmtS along the ri&t-of-wav. Drive around DWS where mssihk. 
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IN WITNESS WHI3REOF. The undersigned agrees to the terms and conditions of this rigbt-of-way grant or 
pennit. 

AZA- 3 22 88 



T24N 

T23N 



EXHIBIT "D" 



November 14,2005 

Roger Chantel 
10001 E. Hwy. 66 
Kin-, AZ 86401 

Mohave Electric Cooperative 
Stephen McArthur 
P.O. Box 1045 
Bullhead City, AZ 86430 

DearMr. McArthur, 

I m planning to build some new structures on my property located at 10001 E. Hwy. 66 
and the property has an APN of 3 13-1 1-006. Mohave Electric Cooperative has four 
power poles on my property that may affkct the design and location of these structures. I 
had a title company research the property for easements. The only easement they could 
find on record was the one that I gave to MEC in 2001 to my house. 

I am including a copy of the recorded easement MEC has in the public records. 
According to this documenG this easement does not include my property. I 8m also 
including a survey map of the property, which shows the location of MEC’s poles and the 
easement that was grauted to MEC in 2001. If you would be so kind as to supply me 
with any infomration, within 15 days of this letter, 8s to what the Cooperative may have 
on file concerning &e location and placement of these power poles, I would greatly 
appreciate it 

Roger Chantel . 

Copy sent to: 

Curtis, Goodwin, Sullivan, 
Udall & Schwab, P.L.C. 



December 8,2005 

Roger Chantel 
10001 E. Nwy 66 
Khgman, AZ 86401 

Arizona Corporation Commissioners 
Kristin K. Mayes 
1200 W. Washington St 
Phoenix, AZ 85007 

Dear Commissioner, 

. J  

-.. 

You are probably aware of the conflicts of Mohave Electric Cooperative’s efforts to 
block electric service to some property that I own in Mohave County. I would like to 
bring it to the Cornmission’s attention that Mohave Electric Cooperative is not only 
trying to block electric service, but they are illegally transmitting electric power over my 
property and if that isn’t enough they are using my property to pmvide electricity to the 
railroad for a fee. A proposal, to resolve all of the issues I have with Mohave Electric 
Cooperative, has been sent to Teaa Wolfe. If you have an interest in seeing these issues 
resolved you cafl contact Teem WoEe. 

I am a strong believer in God and my goal is to have a Merry Chtistmas. If we cannot 
put together a settlement I will be consulting with the spiritual realm and asking for 
assistance in formulating strategies on how to solve these issues. 

Have a Merry Christmas. As for next year, only time Will tell. 



EXHIBIT "E" 



January 6,2012 

Roger Chantel 
loo01 E. Hwy. 66 
Kingman, AZ 86411 

Board of Directors of 
Mohave Electric Cooperative 
P.O. Box 1045 
Bullhead City, AZ 86430 

Dear Sirs, 

My name is Roger Chantel and we have had an ongoing dispute for a period of time. One of the issues is 
the cooperative’s property that has been abandoned on this property. I have informed you and your 
legal counsel of the problem of these poles and lines being in an unsafe condition. Nothing has been 
done to remove these abandoned poles and lines, which are still located on the property. 

I have been trying to find a way to resolve the issues that surround are differences. You can help by 
supplying me with a copy of all letters that Steve McArthur sent to me in 2006. I will need a copy of all 
repairs and maintenance records of lines along Highway 66 from mile marker 66 to mile marker 80 in 
the years of 2000 to 2008. 

Please send a copy of this information to Honorable Lee F. Jansen to the Superior Court of Arizona, 
County of Mohave, Case No. CV2009-02574, Attn. Honorable F. Lee Jansen a t  P.O. Box 7000, Kingman, 
Arizona 86402-7000. 

I will need a copy of this information also. We will need this information by January 20,2012. 

Sincerely, 

Roler Chantel 



EXHIBIT "F" 



STATE LAND DEPARTMENT 
STATE OF ARIZONA 

Right of Way 
w\v No. 17-1750 

THIS IIIGHT OF W.4Y (“Right of Way”) is entered into by m d  hetwceii the State 
of h=izoaa (as “Grantor”) by and through the Arimnt\ State Land Dep:trtmont atid 

%IOH-*\’C’E ELECTRIC COOPEKATIVE, EVC. 
(%rantee“). la consiclcra tion of pqmcnt  and pcrfurnwncc hy ttic parties of each of thc 
provisions sct forth tici*cin, tlic partics agree a s  folIo\vs: 

“.i\ddition;il Conditions”, ‘‘Esliibits”, arrcl ”.-ippendiscs” ;we an integral part of this 
docunrent- I n  case of a conflict b c t ~  een the priiited boiler documunt and tlic additional 
comlitiutis, eshibits, oi- ;rppendises, the zkpplicilblc iidditionitl conditiun, exhibit, or 
appendis sl~all be cunsidcrcd the governing doeumcttt and supci-scde thc printed b u k ,  6ut 
only to tlic estciit ncwssaq- to implement the tdditionitl condition, exhibit, w appendis, 
arid only if the itdditiorrill condition, exhibit, or appendis-does nof coiitlict with governing 
state or  tidcral hw. 

ARTICLE I 
SCB.JECT LAND 

1.2 Grantec tiiskcs usc‘ uf the Subjcct Land “us is”, iinrl Grantor lnikkcs uo 
esprcss oi* iiiipficd warrimtics u s  to thc pbysic:it cotiditinii of the Subjcct Land. 

2.1 The teriii of this Right of IYq comnic‘nccs on il’1art.h 13, 2008 
(“Commcnci.mcnt Dim”), ;tiit1 czpircs on 
satrner cancclcti or tcriiiinatctl as provided lierein or as provided by law. 

RIarch 12. 2018 (“Expit-atiori Date”), unless 



! 

3.1 Rental is due iir advnnce for the te rm of this Right of \ h y  document. 

3.2 I f  tlte Grantee sltould fail to pay rental when due, VI- fid to itcep t l i ~  
covenants and :igrecmcnts hcruin sct forth, the Cumtiiissioner, at his option, map canccl 
said Right of Way or rleclarc the saine forfeitcd in tlie manner provided by law. 

ARTICLE 4 
PURPOSE .AND USE OF SUB.JECT LAND 

4.1 
nitlintenatice of: 

Tlie purposc of this Right of Way is the location, construction, operation, ztntl 

6.2 No m:ttc:-ial m:iy bc reiuowd by Grantee o r  its contractors without thq 
written approv:d of the Grantor. 

4.3 C;r:intee siiafl not cscludc from iisc the S h t r  of Arizona, its ICSSCCS, or 
grantees, or the genei-d puMic the right df ingress and egress over this Right of Wiy. 

4.4 GI-autce shalt acquire requircd permits prior to construction, and adlicrc tu 
all i ~ ~ > ~ ~ l i ~ t b l ~  rules, regythtions, ordinitnces, m t l  buiIding codes :IS prottIu€g&cci by the 
h i t 1  jurisdictioti : I R ~  any applicnhlc State or F~deral agencies. 

4.5 Ail usc of State land outside the Right of Way must be applied for arid 
authorized in ICIXW~~XICC with :ipplicablc Imv. 

4.G Grtintcc shall nut sublet or :issign this Right of W a y  or ally portbn thereof 
without the writtcn consent of thc Grantor. 

4.7 l'he Gruntor retains owiersliip of thc Subject Land. The use of this Right o l  
W:iy is to be lion-exclusive. 'I'his Rigltt of W i y  is sold subject to csisting reservntious, 
mscmcnts, or rights u f w q  hei-ctofore legally obtaincd and now in full force and  effect. 

4.8 When ncccss:try For Grantce's rcss~nablc USC' uf this Right of W i \ Y  for thc 
ptrrposes for which the grant is made, it shall bc dcrriicd to iricludc the rights in, upon, 
over, iuid across the described Subject Land to ercrt, construct, recunstruct, rCpIiicC, 
repair, :ind niainttlin the facilities authurizrrd by this Rigtit of Way. 
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4.9 Grantee shall haw the right to erect, maintain, and use gates in all fences 
under the control of the Grantor which now cross or shall hereafter cross said Right of 
Way, and to trim, cut, and clear away trees or brush whenever in its judgment the same 
shalt be neeessaq for the convenient and safe exercise of the right herein provided. 

4.10 Crantce shaH not fence any portion of this Right of Way unless specificully 
authorized in the atttched additional conditions without prior written consent of Grantor, 
nor shall Grimtee exclude from the USE of the surface thercof the Stale of Arizona or its 
kssccs or grantees IS rcsenvcd in Paragraph 10.1. 

ARTICLE 5 
CONFORMiTY TO LAW 

5.1 This Right of Way is subject to applicable laws and covenants relating to 
State Iands. 

AKTKLE 6 
CANCELLATION. TERMINATION AND ABANDONMENT 

6.1 This Right of Way is subject to caacethtion pursuant to A.RS. 8 38-51 I. 

6.2 If at any time the Right of Way ceases to be used for the purpose for which it 
was granted, it shail become void, and the right to use the Subject Land and all the rights 
of Grantce hereunder shati revert to the Grantor, 

6.3 Upon rcvacntian or termination of the Right of Way, the Grantee shall 
remove all equipment or facilities, and so far as is reasonably possible, restore and/or 
rehabilitate the Subject Land to its original condition, and to the satisfaction of the 
Grantor. 

ARTICLE 7 
ENVIRONMENTAL INDEMNlTY 

7.1 Grantee shall protect, defend, indemnify, and hold harmless the Grantor 
from and ;tgainst all Iiabilitics, costs, charges, and expenses, including attorneys’ fees and 
court costs arising out of (or rehted to) the presence of (or existence of) any substance 
regulated under any applicablc federal, state, or local environmentd laws, regulations, 
ordinances, or amendments rhercto bccausc of: (a) any substance that came to he locatcd 
on the Right of Way due to Grantee’s use o r  occupancy of the lands by the Grantee before 
or after the issuance of the Right of Way: or (b) any release, threatened release, or escape 
of any substance in, on, under, or from the Right of Way that is caused, in whole or in part, 
by any conduct, actions, or  negligence of the Grantee, regardless of when such substance 
citrne to be located on the Right of Way. 
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7.2 For the purposes of this Right of Way the term “rcgulatcd substances” shail 
include substaaccs defined as cbregulattd substances”, ‘%azardous waste”, “1i.l;tardous 
substances”, “haatdous materi.ds”, %sic substances”, or "pesticides" in the Resource 
Conservation and Recovery Act, as amended by the Iiizardous and Solid Waste 
Amendments of 1984; the Comprehensive Environmental Respohsc, Compensation, and 
Lia&ility Act; the Hazardous Materials Transportation Ad; the Tosic Substance Control 
Act; the Federal Insecticide, Fungicide, and Rodenticide Act; the relevant local and state 
environmental laws, and the regulations, rules and ordinances adopted, and publications 
promulgated pursuant to the local, state, and federal laws. This indemnification shaIl 
include, without Iimitation, cIaims, or  damages arising out of any violations of applicable 
cnvironmcntal lam, regulations, ordinances, or subdivisions thereof, regardless of  any r ed  
or  alleged strict iiabitity on the part of Grantor. This environmental indemnity shall 
survive the espiration or termination of this Right of Way and/or any transfer of all or  any 
portion of the Subject Laud and shall be governed by the laws of the Shtc  of Arizona. 

7.6 In the event any srich adion or claim is brought or asserted against the 
Grantor, the Grantee shall have the right, subject to the right of thc Grantor, to niske a11 
final decisions witfi respect to Grantor’s Iiability €or claims ur danragcs, (i} to  participste 
with Grantor in the conduct of any furthcr required cleanup, removal, or remedial actions 
andlor negotiation and defense of any claim indemnifiablc under this environmental 
indemnity provision, having reasonabIe regard to the continuing conduct of the 
operation/business located on the Subject Land and (ii) to participate with the Grantor in 
negotiating and finalizing any agreement or settlement with respect to any such claim or  
clca n u p. 

ARTICLE 8 
INSURANCE REOUIREMENTS 

8.1 Grantee shatl maintain in full form a commercial general Iiability insumnee 
policy during the Right of Way term affording protection to the limit of not less than one 
million dollars. This policy shall contdin a provision that Grantor, named as an additional 
insured, slinll be entitled to mcovcry for any Ioss occasioned to it, its agents, and emptoyees. 
Further, thc policy shall provide that Grantee’s coverage is primary over any other 
insurance coverage svailabIc to the Grantor, its agcnts, and employees. Insurance policies 
must contain a provision that thc Grantor shall receive an advance 30 day written notice uf 
any caaceIlation o r  rcduction in coveragc. 

ARTICLE 9 
ENVIRONMENTAL MATTERS 

9.1 Grantee shall strictly comply with Environnicntd Laws relating but not 
limited to hazardous and toxic materials, wastes, and pollutants. Compliance weans the 
Grantee shall act in accordance with the necessary reporting obligntions, obtain m d  
maintuin all permits required, and provide copies of a11 documents as required by 
Environnicntal Laws. For purposes of this Right of Way the term ‘bEnvironmcntd Lsw” 
shall inclurlr hut not be limited to any relevant federd, state, or  Iocnl IHWVS, and applicable 
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rcgulations, rules and ordinanccs, and publications promulgated pursuant thereto, 
including any future modifications or amendments relating to environmental matters. 

10.1 Grantor reserves tbe right to grant other rights in, upon, over, and across the 
described Subject Land for any purpose whatsowcr not inconsistent or incompatible with 
the use allowed by this indenture, and the Grantee agrees not to esclude the Grantor or  its 
lessees or grantees from the use of the Subject Land herein described. 

10.2 Grantor reserves a11 natural resources, timber, and minerals (including oil or  
gas) in or  upon the described Subject Land, and the right to grant leases, permits, 
easements, and/or rights of way to extract such resources as provided by law and in a 
manner not inconsistent u r  incompatibb with Grantee rights hereunder. Where 
inconsisfcnt or incompatible uses exist, the Grantor will require tbc applicant therefor to 
indemniQ Grantee for loss it might suffer by reason of such use. 

10.3 Grantor reserves tbc right to reliquisb to the United States pursuant to the 
U.S. Act of August 30, 1890, hnd needed for irrigation works in connection with a 
gwernment reclamation project. 

ARTICLE 11 
LOCATION, CONSTRUCTION AND iMAINTENANCE 

11.1 Grantee shall ensum full toniplinnce with the rems and conditions of this 
IZigbt of Way by its agents, cmployees, and contractors (including sub-contractors of any 
tier), and the employees of each of them and shill include the tcrnis and conditions in ail 
contracts and sub-contracts which are entered into by any of them. 

t 1.2 Fuiiure or refusal of Grantee's 3gents, employees, contractors, sub- 
contractors, or  their employues to comply with these terms and conditions shall be deemed 
to be the failure o r  refusal of Grantee. 

ARTICLE 12 
NATIVE PLANTS AND ARCHAEOLOGICAL RESOURCES 

12.1 I f  the rcnioval of plants protected under the Arizona Native Plant Law is 
necessary to enjoy the privilege of t l h  Right of Way, the Grantee hereunder must obtain 
thc written perniission of tbe Grantor and the Arizona Departnient of Agriculture prior to 
removal of those ptants. 

12.2 Grantee shall promptly noti@ the Comniissiorirr of the amount of  flora, if 
any, which will bc cut, removed, or destroyed in the construction and maintenance of said 
Right of Way and shall pay the Grantor such sum of money as the Commissioner may 
determine to bc the futl value of the flora to be so cut, removed, o r  destroyed. Grantee 
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shall notify the Grantor and the Arizona Department of Agriculture 30 days prior to any 
destruction or removal of native plants to allow salvage of those plaats where possible. 

12.3 Prior to surface disturbance, the Grantee hereof shall provide evidence of 
archaeologicaf clearance to the Department. Archacolagicd surveys and site mitigation 
must bc conducted in accordance with rules and regulations promulgated by the Director, 
Arizona State Museum. ln the went additional archaeological resources are detected by 
Grantee after receipt of archaeological clearance, all work shall cease and notification shrtl 
be given to the Director, Arizona Ststc Muscum, and Grantor. 

ARTICLE 13 
GRANTEE SHALL PROTECT AND RESTORE THE SLJBJECT LAND 

13.1 Grmtee shall be required, upon completion of Right of Way constructioa, to 
make such rehabilitation measures UR the State lands, including but not limited to 
restoration of  tfic surface, revegett~tion, and fencing 11s determined necessary by the 
Grantor. 

13.2 Grantee shall conduct all construction and maintenance activities in a 
manner that will minimize disturbance to a11 land values including but not limited to 
vegetation, drainage channels, and streambanh. Construction methods shall be designed 
to prevent degradation of soil conditions in areas wrherc such degradation would result in 
detrimental erosion or subsidence. Grantee sliall take such other soil and resource 
conservation and protection measures on the Subjcct Land under grunt as determined 
necessary by the Grantor. 

13.3 Costs incurred by tlie Grantee in complying witb restoration and 
rchrtbilitation requirements, as determined by thc Department, on State lands shall be 
bornc by thc Grantee. 

13.4 Grantee shall conduct its operations on the Subject Land in such I manner- 
as is consistent with good environmental prilctices. Grantee shall exert reasonable efforts 
tu avoid daniage of' protected flora, and restore the surface to its condition prior to the 
occupancy tlwreof by Grantee. 

ARTICLE ld  
MISCELLANEOUS 

14.1 The described Subject Land sholl be used only for the purpose stated in 
Paragraph 4.1, and as may bc further detailed ebwhrre. 

14.2 This Document is submitted for examination and shall have no binding effect 
on the parties unlcss and until csccuted by the Grantor (after eseeution by the Grantee), 
and until ii  fuliy esecuted copy is dctivered tu the Grantee. 
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14.3 In the event of a dispute between tbc parties to this Right of Way, it is agreed 
tu use arbitration to resoIve the dispute, but only to the extent required by A.R.S. 5 12- 
1518. In no event shall arbitrution be emplayed to resolve a dispute which is otherwise 
subject to administmtive review by the Department. 

14.4 The Grantor does not represent or warrant that access exists over other State 
lands which intenwe respectively beween thc above Right of Way and the nearest public 
roadway. 

14.5 Grantee agrees to indernnifS., hold, and save Grantor harmless against nil 
loss, damage, liability, cspcnsc, costs, and charges incident to or resulting in any iv3y from 
any injuries to person or damage to property caused by or resulting from the use, 
condition, or occupation of the Subject Land. 

I46 If for any reason the State of Arizona does not have title to any of the Subject 
Land dcseribed herein, this Right of Way shall bc null and void insofar as it relates to the 
land to which the State has failed to receive title. 

14.7 Evcq obligation of the State under this Right of Way is conditioned upon the 
availability of funds appropriated or allocated for the payment of such obligation. If funds 
arc not allocated and available for thc continuance of this Right of Way, this Right of Way 
may be terminated by the State at the cnd of the period for ~-1iicti funds are awilabie. No 
liabitity shall accrue to thc State in the event this provision is exercised, and the State sIiall 
not be obligated or liable far any future payments or any damages as tl result of 
termination under this paragraph. 

14.8 The parties agrw to he bound by applicable State and Federal rules 
governing Equal Einployment Opportunity, Non-discrimination and Disabilities, including 
Esecutive Order No. 39-4. 

11.9 Within 30 days of project completion, Grmtcc shall submit a completed 
ccitificate of construction {copy attached). 



. .. 

I 
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STATE OF ARIZONA LAND REPARTMENT 
1616 W. ADAMS 
PHOENIX, AZ 35007 

RUN DATE 20-MAR-2008 
RUN TIME: 10:37:46 
APPENDIX A 
PAGE: 001 

KE-LEASE#: 01 7-001 750-00-001 AP PTYP E: RENEWAL 

AhENDMENTW: 0 
-_-------------------------_--------___^_-_--__-_____-__-_____________________t____________ -______--___-----c-----_--_--_--_-_____--_--------_”_-_____________________________I________ 

LAND# LEGAL DESCRIPTION AUS ACREAGE 
21 .O-N- 15.0-W-32-08-030-90@@ h4BB THRU S2 NE 0.00 2.500 
23.0-N-13.0-~’-02-08-030-9001 M88 M R U  NW NWSW 0.00 2.500 

23.0-N-’r5.0-W-02-08-030-9003 M8.6 THRU SESE 0.00 0.570 

23.0-N-15.O-VV~32-i)8-030-9003 hA&B THRU SW N2 0.00 4.400 

24.0-N-14.0-W-32-08-030-9003 M&B THRU 52 o.oa 3 .a50 

21 .O-N-15.0-W-36-08-030-90U4 M&B THRU SE 0.00 1.360 

TOTALS: 0.00 15.180 



IN WITNESS HEREOF, the parties hereto haw signed this Right of Way effective the dav 
and year set forth previously herein. 

STATE OF ARIZONA, GRANTOR 
Arizona State Lirnd Commissioner 
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GRANTEE’S CERTIFICATE OF CONSTRUCTION 

RIGHT OF WAY NUMBER: 

NAME OF GRkNTEE 

DATE ISSUED; 

PERMITTED USE: 

LAND DEPARTMENT ADMtNISTRATOR 

DATE CQNSTRUCTIOS STARTED: 

DATE CONSTRUCTION COMPLETED: 

i hereby certie that the fwilities authorized by the State Land Commissioner, were 
actwily constructed and tcstcd in accordance with the terms of the gmnt, in compliance 
with any required plum aiid specifications, and applicable Federal and State taws and 
rcgulations. 

Grantee’s Signature Date 

Title 

Return Tu: Arizona Stare Land Department 
iUW Sect ion 
1616 ?V. hdams Street 
Phoenix, A 2  85007 



EXHIBIT "G" 



103.2011 Last SWernent Balance $102,490.27 

11-1-201 1 S e w  and Fha~ce Charges 

Statement Total 

s 1,662.35 
$104,152.62 



EXHIBIT "H" 



1 

2 

I 3 

8 

9 

17 

1.8 

19 

20 

21 

22 

23 

24 

25 

26 

onathm A. Dessades, State Bar No- 019439 
IOU as C. Wi ley, State Bar No. 027223 
)E P L  SAULES WGROlfp 
!700 North Central Avenue, Suite 1250 
'hoenix, Arizona 85004 
Tel. 602.274.5400 
:BX 602.274.5401 
dessaules@,dessauleslaw.com 
Iwigfev@d essauleslaw . corn 

Ittomysfor Pluintz$s 

IN THE~SUPERIOR COURT OF ARIZONA 

COUNTY OF MOHAVE 

?USTIN R. CHANTEL and ELIZABETH 
1. CHANTEL, husband and wife, 

Plaintiffs, 

VS. 

dIOHAVE ELECTRIC COOPERATIVE, 
NC., an Arizona non- rofit corporation; 
OHN and JAKE DOfS I-X; BLACK and 
NHITE COWORATIONS I-X, 

Defendants. 

Case No. CV2009-02574 

P-' THIRD SUPPLEMENTAL 
DISCLOSURE STATEMENT 

Plaintfi Dustin R Chantel and Elizabeth D. Chantel, by and through undersigned 

bornel, make the following supplemental disclosures pursuant to Rule 26.1 of the Arizona 

Lules and Civil Procedure. Changes and. or additions fkom Plainti&' prior disclosure 

tatement(s) are indicated in bold type. PIaintifi reserve the right to seasonably supplemen1 

his disclosure statement as additional, relevant information becomes available. 

. FACTUAL BASES OF CLAIMS AND DEFFXSES. 

Since December 1999 and to the present date, the Chantels owned real property located 

t 10001 East Highway 66, Kingman, Arizona 86401 (the 'Troperty"). At all material times t h e  

Zhantels have been customers of MEC, who delivered electrical power to the Chantels' 

esidence, which is located on the Property. . The Chantels and MEC had a contractual 
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elationship in which MEC was obligated to provide the safe delivery of electricity to thhc 

%anfels’ residence in exchange for payment fiom the Chantels. The Chantels have always 

nade timely payments to MEC, 

At all times since the Chantels have owned the Property, an overhead electrical powej 

ine has run across the southern portion of the Property (the “Old Line”), generally running in ar 

:ast-west direction. Defendant MEC is the owner and opedor .of the Old Line. Defendani 

CllEC has no recorded easement or right-of-way for the portion of the Old Line located on t h e  

’roperty. MEC has asserted that it received permission %om prior owners of the Property to ru~: 

he Old Line across the Property. Prior to September 16,2008, the Chantels’ residence receivec 

:lectricity from another overhead electrical power line that was connected to the Old Line 

hnerous wooden poles support the Old Lme. The average distance between most of t h e  

wooden poles along the Old Line is approximately 300 feet. 

qqxoximately 700 feet exists between two wooden poles that cross the Chantels‘ Property. 

However, a distance ol 

MEC, pursuant to Arizona Administrafive Code 9 14-2-208(F), is required to construci 

md maintain wooden power poles such as the ones located on and around the Chantels’ 

’roperty in accordance with the 1997 ANSI C2 National Electrical Safety Code, which permits 

t maximum &bce  of 300 feet to exist between power poles of the type at issue. In or around 

!006, the Chantels noticed the power lines connected to the Old Line were hanging dangerously 

ow over the Property and certain wooden poles from the Old Line that are located on t h e  

’roperty were bending and cracking. Since 2006, the Chantels have expressed their safe9 

mmxns regarding the low hanging power lines and the bending and cracking power poles to, 

mong others, Defendant MEC and requested that MEC repaif the Old Line. Despite numerous 

equests Corn the Chantels, Defendant MEC failed to repair the Old Line or otherwise take any 

iction to correct the dangerous condition of the power poles and the lines. 

During the summer of 2008, the Chantels began building, at a substantial cost, a 

hctiunal piece of artwork under the low hanging power lines to catch or deflect any lines OL 
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wooden poles that might break and fall in order to protect themselves, their guests and invitees 

m d  their property &om the dangers posed by the power poles and lines. On or about September 

16,2008, Defendant MEC built a new overhead electrical power line that ran parallel to the Old 

h e ,  but was located immediately south of the Property (the “New Line”), approximately 75 

ket away f?om the Old Line. Immediately after the completion of the New Line, and withouf 

my substantial w d g ,  MEC abruptly disconnected the electricity to the Chantels’ residence. 

mer  their electricity was disconnected, the Chant& made numerous requests to MEC asking il 

o reinstate electricity. MEC refused, and continues to refuse, to reinstate electricity to the 

Zhantels’ residence unless the Chantels pay approximately $12,000 for the costs of building the 

qew Line. As a result of Defendant MECs disconnection of electricify, the ChanteIs have been 

brced to find alternative sources of electricity, including, but not limited to, generators and 

;alar power systems, at considerable cost. The generators that the Chantels have been using, in 

idclition to being very costly, are not an adequate source of electricity because they cannot 

jrovide the constant supply of electricity necessary to power the Chantels’ residence, including 

L medical device that Dustin R. Chantel relies on. The solar system that the Chautels have been 

ising, in addition to being very costly, is not an adequate source of electricity because weather 

;onditions affect its ability to provide the.constant supply of electricity necessary to power the 

Xmtels’ residence. As a result of Defendant MEC’s disconnection of electricity, Dustin R. 

Zhantel suffered physical injuries. 

I. LEGAL TIfEORY SUPPORITNG CLAlMS AND DEFENSES 

A. Breach of Contract. 

In order to prove a breach of contract claim, a plaintiff is required to prove the existence 

hf the contract, breach, and damages resulting fiom the breach. Coleman v. Watts, 87 

’Supp2d 944,955 @.Ark. 1998) (citing Clark v. Compania Ganadera de Canma, SA. ,  95 

m. 90, 387 P.2d 235, 237 (1963). The plaintif& must also establish with sufficient specifity 
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he obligations involved in the contract. Id. (citing &voca Masonry Company, Inc. v. HomeJ 

rndSon Conrtruction Company, Inc., 112 Ariz. 392,542 P.2d 817,819 (1975). 

At alldimes relevant to the events described h the Complaint, a contractual relationshit 

jetween Plaintiffs and Defend- as customer and electricity provider, existed. Defendani 

)reached the contract by allowing the power poles along the Old Line to bend and crack, which 

Teated a dangerous condition on Plaintif&’ Property, Additionally, Defenbts breached the  

:ontract by wrongfully, and without proper notice, shutting off the electricity to the Plaintiffs’ 

esidence. This breach has caused Plaintiffs damages, including, but not limited to, the costs ol 

:onstructing the protective structure and replacement sources of power. 

B. 

Arizona law iniplies a covenant of good faith and fair dealing in all contracts. Welh 

%rgo Bank v. Ark. Laborers, Teamsters & Cement ikthons Local No. 395 Pension Trust Fund, 

!01 Ariz. 474,490,38 P.3d 12,28 (2002). ‘MEC’s actions, & alleged above, constitute a breach 

)f the implied covenant of good faith and fair dealing. The Chantels have been damaged as a 

Breach of the Covenant of Good Faith and Fair Dealing. 

hect and proximate result of MEC’s breach of the implied covenant of good faith and fair 

Wing. 

C. Quiet TitlelDeclaratory Judgment. ’ 

Pursuant to A.R.S. 5 12-1101, ‘‘[aln action to determine and quiet title to real propem 

nay be brought by any one having or claiming an interest therein, whether in or out of 

mssession, against any person or the state when such person or the state claims an estate or 

nterest in the real property which is adverse to the party bringing the action.” 

MEC, through its placement of the Old Line on the Chantels’ Property, has asserted an 

nterest in the Property- that is adverse to Plaintiffs’ ownership interest. This placement of the 

lld Line has, and continues, to be an unauthorkd use and possession of the Chantels’ Property. 

%e Chantels’ ownership interest in the Property is superior to MEC’s purported interest in the 

”roperty. 
I 
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An actual controversy has arisen and now exists between the parties as to their respective 

ights, status, and obligations regarding the Property. The Chantels are entitled to a judicial 

ieterminaton of the parties’ respective rights, status, and obligations regarding the Property. 

Ws controversy will continue until resolved by this Court. The chantels are entitled to a 

leclaratory judgment that they are the r igha  owners of the Property. 

D. Ejectment (Tight of Recovery). 

Pursuant to ARS. 4 12-1251, “[a] person having a valid subsisting interest in red 

)roperty and a right to immediate possession thereof may recover the property by action against 

my person acting as owner, landlord or tenant of the property claimed” The Chantels are the 

ightful owners of the Property and are entitled to all interests in the Property thereof. MEC 

mtinued use and possession of the Property through its placement of the Old Line on the 

’roperty is tantamount to MEC acting as the owner, landlord, or tenant of the Property. T h e  

2hantels are entitled to immediate possession and full use of the Property. 

E. Recovery of Rent. 

Pursuant to A.R.S. Q 12-1271(2), “[a] person entided thereto may bring an action for and 

ecover rent, or a fair and reasonable satisfaction for the use and occupation of real property in 

be following cases . . . [wlhen lands are held and occupied witbout a specid agreement for rent, 

ir when a tenant remains in possession after texmination of his right of possession.” The 

Zhantels are the rightful owners of the Property and are entitled to all interests in the Property 

hereof. MEC’s continued unauthorized use and possession of the Property through its 

ilacement of the Old Line on it, entitles the Chantels to recover rents or the fair and reasonable 

,atisfaction for MEC’s unauthorized use and possession ofthe Property. 

F. Negligence. 

“In order to maintain a negligence claim, ‘a plaintiff must prove four elements: (1) a duty 

equking the defendant to conform to a certain standard of care; (2) a breach by the defendant of 

hat standard; (3) a causal connection between the defendant’s conduct and the resuiting injury; 
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nd (4) actual damages.”’ Ritchie v. Krumr, 221 Ariz. 288,295,211 P.3d 1272,1279 (Ct. App. 

’009) (quoting Gipson v. Kasey, 214 Ariz. 141, 143,19, 150.P.3d 228,230 (2007)). “A duty 

nay arise even in the absence of a formal relationship.” Id (quoting Strmley v. Mecarver, 208 

biz. 219,221,92 P.3d 849,851 (2004). “It can arise from arelationship between the parties, a 

:ontractual relationship, or any number of other types o f  con~ts. ”  Id “A special or direct 

elationship, however, is not essential in order for there to  be a duty of care.” Id. (quoting 

sipson at 145,150 P.3d at 232). 

MEC owed a duty to the C h t d s  to provide the safe delivery of electricity to their 

esidence. MEC breached that duty by, among other things, allowing too great of distance 

,eween the wooden poles supporting the Old Line on the Property, aI1oMing the wooden pole5 

o bend and crack, and wrongfully disconnecting the electricity to the Chantels’ residence. 

E C ’ s  negligence is the direct and proximate cause of Dustin R. Chantel’s physical iajwies. 

G. 

Arizona has adopted the Res?z&ment (Second) of Torts version of the intentional 

nfliction of emotional distress claim, which rewires three elements: ‘pi@, the conduct by the 

Iefendant must be ‘‘extreme’’ and “outrageous”; second, the defendant must either intend to 

;ause emotional distress or recklessly disregard the near certahQ that such distress will result 

i-om Bis conduct; and &rd, severe emotional distress must indeed occur as a result of 

iefendads conduct.” Ford v. Revlon, Inc., 153 Ariz. 38, 43, 734 P.2d 580, 585 (1987) 

Intentional Infliction of Emotional Distress. 

emphasis in original) (citing Watts v. Golden Age NwsingHome, 127 Ariz. 255,258,619 P.2d 

1032,1035 (1980))- The underlying acts must be “SO outrageous in character and so extreme in 

fegree, as to go beyond all possible bounds of decency, and to be regarded as atrocious and 

itterly ktderabIe In a civilized community.” Mintz u. Bell A d  Sys. Leasing Int‘l, Inc., 183 Ari7.. 

60, 554, 905 P.2d 559, 563 (Ct. App. 1995) (quoting Cluf‘. Farmers Im. Exchange, 10 

4 r k . A ~ ~ .  560,562,460 P.2d 666,668 (1969)). 
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MEC’s acts, conduct, and omissions, as aforesaid, amounted to extreme and outrageow 

mduct that was intended to cause emotional distress to the Chantels andor was done witt 

wkless disregard for the near certainty that such distress would result from its conduct. MEC? 

:xtreme and outrageous conduct caused the Chantels severe emotional distress. 

H. Punitive/Ehempiary Damages. 

Pursuant to A.R.S. 0 40-423(A): 

I f  any ublic service corporation does or permits to be done anything forbidden 01 

or laws of the state, or by orders of the commission, the corporation is liable to the  
persons affected thereby for all Ioss, damages or ’injury caused thereby or resulting 
theregom. If the court finds that the act or omission was willful, it may also awarc 
exemplary damages. 

MEC’s acts, conduct, and omissions, as aforesaid, were done intentionally, with an evil 

nind, and/or with conscious, calculated, and outrageous disregard for the substantial risk ol 

iarm to the Chantels, knowing that its acts, conduct, and omissions were conducted for its o m  

declare a to be unlawful, or omits to do anything required t6 be done, by the constitutior 

:xclusive interest, thereby entitling the Chantels to an award of punitive and/or exemplarq 

lamages in an amount appropriate to punish Defendants and set an example. 

U. WITNESSES EXPECTED TO TESTIFY AT TRIAL 
Plaintiffs anticipate calling the following individuals as trial witnesses to tes ta  

;onsistent with the pleadings, disclosure statements, and any facts obtained during discovery: 

1. Dustin R Chantel, c/o Jonathan k Dessades, Dessaules Law Group, 2700 Nortk 

h t r a l  Avenue, Suite 1250, Phoenix, Arizona 85004. Mr. Chantel is expected to testifjr ir: 

upport of the claims set forth in the Complaint and this disclosure statement. 

2. Elizabeth D. Chantel, c/o Jonathan A. Dessades, Dessaules Law Group, 270C 

rJorth Central Avenue, Suite 1250, Phoenix, Arizona 85004. Mrs. Chantel is expected to testify 

n support of the claims set forth in the Complaint and this disclosure statement. 

3. Mohave Electric Cooperative, hc., c/o Larry Udall, Curtis, Goodwin, Sullivan. 

Jdall & Schwab, P.L.C., 501 East %omas Road, Phoenix, Arizona 85012. A representative(s] 
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of MEC idare expected to t e s w  about the events surrounding MEC’s actions in shutting ofl 

the power to the Chantels’ residence, MEC’s presence on the Property, MEC’s construction ol 

the New Line, and t h e  claims set forth in the Complaint and this disclosure statement. 

4. Mohave County, 700 West Beale Street, f igman,  Arizona 86401. A 

representative(s) of Mohave County is expected to testify about the events surrounding MEC’s 

action is shutting off the power to the Chantels’ residence. 
- .  

5. Thomas Longtin, Mohave Electric Cooperative, Inc., d o  Larry Udall, Curtis, 

Goodwin, Sullivan, Udall & Schwab, P.L.C., 501 East Thomas Road, Phoenix, Arizona 

85012. Mr. Longtin is MEC’s Manager of Operations and Engineering and is expected to  

testify about the events surrounding MEC’s shutting off the power to the Chantels’ 

residence, the old line that runs across the Chantels’ property, and the new line that NXEC 

constructed next to the Chantels’ property. 

6. J. Tyler Carlton, Mohave Electric Cooperative, Inc., c/o Larry Udall, Curtis, 

Goodwin, Sullivan, UdalI & Schwab, P.L.C., 501 East Thomas Road, Phoenix, Arizona 

85012. Mr. Carlton is the Chief Executive Officer of MEC and is expected to testify about 

the events surrounding MEC’s shutting off the power to the Chantels’ residence, the old 

line that r u n s  across the Chantels’ property, the new line that MEC constructed aext to 

the Chantels’ property, and the Chantels’ membership with MEC. 

7. Lyn R OpaIka, Mohave Electric Cooperative, Inc., c/o Larry Udall, Curtis, 

Goodwin, Sullivan, Udall & Schwab, P.L,C., 501 East Thomas Road, Phoenix, Arizona 

85012. Mr. Opalka is the President of the Board of Directors of MEC and is expected to 

testify about the events surrounding MEC’s shutting off the power to the Chantels’ 

residence, the old line that runs across the Chantels’ property, the new line that MEC 

constructed next to the Chantels’ property, and the Chantels’ membership with MEC 

8. Darrell Riedel, County of Mohave, Arizona, 700 West Beale Street, Kingman, 

Arizona 86401. Mr. Riedel is an employee of Mohave County’s Planning and Zoning 
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aepartment and is expected to testify regarding MEC’s requests that Mohave County 

brder MEC to shut off the power to the Chantels’ residence, and any licenses, permits, or 

-egulatory issued relating to the old Line located on the Cbantels’ property and the new 

h e  that MEC constructed next to the Chantels’ property. 

9. Simon J. Farrow, M.D., 2911 North Tenaya Way, Suite 100, Las Vegas, 

Yevada 89128. Dr. Farrow is expected to testify regarding his ’medical examination@) 01 

’laintiff Dustin R. Chantel. 

10. Michael Sheehy, D.O., Kingman Regional Medical Center, 3269 Stockton Hill 

toad, Kingman, Arizona 86409. Dr. Sheehy is expected to testify regarding his medical 

:xamination(s) of Plaintiff Dustin R Chantel. 

11. Any and all physicians, psychiatrists, psychologists, and/or counselors that 

lave treated and counseled Plaintiff Dustin R Chantel regarding his medical conditions 

hat require constant electrical service to his residence and injuries caused by MEC’s 

rctions. 

12. 

13. 

Any individual named or identified in any discovery response. 

Any individual named, identified, mentioned, referenced o r  discussed in any 

locument produced in this matter. 

14. Without waiving any objection thereto, any Witness or knowledgeable person 

dentified by any party to this litigation. 

Plaintiffs will seasonably supplement this disclosure when additional witnesses are 

dentified and when fwrther details regarding the anticipated testimony of the identified 

vitnesses is discovered. 

V. OTHER PERSONS WXTH PERTINENT KNOWLEDGE 

1. Arizona Corporation Commission, Utilities Division, 1200 West Washington 

Commissioners andor staff may have knowledge or beet, Phoenix, Arizona 85007. 
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The Law Offices of 
CURTIS, GOODWIN, SULLIVAN, 

501 East Thomas h a d  
Phoenix, Arizona 85012-3205 
Telephone (602) 393-1 700 

UDALL & SCHWAB, P.L.C. 

Larry K. Udal1 (#009873) 

Attorney for Mohave Electric Cooperative, Inc. 

IN "HE SUPERIOR COURT OF' TEE STATE OF ARTZONA 

IN AND FOR TEE COUNTY OF MOEAVE 

ROGER CHANTEL and DARLENE 
CBANTEL, husband and wife, 

Petitioners, 

V. 

MOEAVB ELECTRTC COOPERATIVE, 
INC., 

Respondent. 

CASE NO. CV 2009-0058 

A'ITORNEV'S AFFIDAVIT IN SUPPORT 
OF MOTION POR ATTORNEYS FEES 

(Assigned to the Honorable James Chavez) 

STATEi OF ARIZONA 1 
County of Maricopa 

Lany K. Udall, being W duly sworo, deposes and says: 

1. 1, Larry K. Udd, am an attorney licensed to practice law in the h t e  of Arizona 

since October of I984 in both the United States District Court of Arizona and all state courts in 

Arizona 

2. Michael A. Curtis is an attorney licensed to practice law in the State of Arizona. 

He has been actively engaged in the practice of law in Arizona for more than 30 years. 

3. WGam P. Sullivan is an attorney licensed to practice law in the State of 

Arizoaa. and has practiced since 1979. 

F\I2%b$44 - CbntenPleadingdAttmeys Aftidavit in Support of Motion for Fees and Costs.doc 
-1- 
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4. Attached to this Affidavit are the billings, which contain a specific description 

bf all time records by all lawyers and paralegals at the law firm of Curtis, Goodwin, Sullivan, Udall &k 

ichwab, P.L.C., who worked on the file in question. 

5.  The billing sheets are prepared and based on the amount of time expended and 

neasured in tenths of an hum with a brief description of the work performed on a daiIy basis for the 

mount of charges for the b e  involved. These billing sheets are, in tum, based upon individual time 

iheets maintained by myself, the lawyers and paralegals at Curtis, Goodwin, Sullivan, Udal1 & , 
Schwab, P.L.C. More specifically the lawyers and paalegals at Curtis, Goodwin, Sullivan, Udall& 

jchwab, P.L.C., fill out time sheets for work performed and then these time sheets are entered into 

:omputer forms and submitted to the firm's accounting department, The information 5s then entered 

nto a computer system where the data is stored and thereafter bills are prepared and rendered to 

:Gents about every month reflecting the work performed, the charges and the costs incurred, Clients 

brward their remiftance to Curtis, Goodwin, Sullivan, UdalI dk Schwab, P.L.C., in response to 

itatements or invoices mailed to said clients. These practices and procedures are standard to the law 

inn of Cmtis, Goodwin, Sullivan, Udall& Schwab, P.L.C., and are within its normal business 

)perations and were followed in this case. 

6, After review of dl of the billing statements, I have determined rlzat all entries 

;et forth on said billing statements are related to this action and were appropriately and reasonably 

incurred. 

7. The billing rates that have been specified are the billiig rates charged for Larry 

K. Udal1 (LKU), William P. Sullivan (WPS) and Mi~hael A. Curtis (MAC) are respectively $250.00, 

$275.00 and $350.00 per hour. 

8. The billing miss that have been charged for my paralegal, Mary A. Walker 

[MAW) are at a rate of $9500 per hour. 

9. For the accounting period of December 1,2008 through February 19,2009, the 

total of 62.9 hours of attorney time (LKU - 57.2, WS - 2.5 and MAC - 1.2 hours) and 2.0 hours of 

patalegal time was expended on all aspects of this judicial proceeding, including preparation of the 
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dotion to Dismiss, preparation for the vrai argument and attendance at the oral argument. During 

hese periods, Affiant, was the primary attorney on this matter, and oversaw all attorney and paralegal 

work and reviewed the time submitted. The rates and time expended are reasonable and within the 

iormd and customary rates and practices customarily incurred by Arizona attorneys in this type of 

natter. 

10. After reviewing all time sheets and evaluating the efforts that were necessary 

br this matter, your Affiant believes that the amounts billed and charged were reasonable and 

ipprupriate, and have been paid by the Defendant. Therefore the undersigned couElsel requests, on 

%half of the Defendant that an award of $15,597.50 in attorneys fees be granted. 

1 1, Affiant also notes that through May 1,2006, Mohave Electric Cooperative 

zxpended approximately $26,053.75 in legal fees to d d  Wirh other frivolous matters the Petitioners 

xought before the Arizona Corporation Commission. 

12. f have read and reviewed the foregoing and accompanying Application for 

4ttorney’s Fees and believe the facts contained therein to be true and correct of my own personal 

knowledge. 

13, Further Affiant sayeth naught. 

SUBSCRLBER AND ,SWORN TO BEFORE ME this 20* day of February, 2009 by 

LanyKUdall. 

MY 

Fl1234i-7-44 - ChsnW\Pieadin@Mttomeys Affidavit in Support of Motion for Fees and Costs.doc 
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The LRW Offices of 
Curtis, Goodwin, Sullivan, 

Udalldk Schwab, P.L.C, 
501 East Thomas Road 

Phoenix, Arizona 85012 
Tckphonc (602) 393-1700 
Fwirnils (602) 393-1703 

February 2 0 ,  2009 
Invoice # 14431 

Mohave Electric Cooperative Snc. 
Mr. Robert Broz, CEO 
P. 0. Box 1045 
Bullhead City, AZ 86430 

Re: ~ohave Electric cooperative, Inc. adv. Chantre1 (ACC) (05 
X.D. 1334-07046- MAC 

\ Fox Services R e n d e r e d  TkMuyh February 2 0 ,  2009 

Previous Balance $ 2,362.31 

Net Payments ~2,362.31s 

Current Fee0 If, 597 50 

Page 1 

Current Disbursements 239.04 

T o t a l  Due $ 15 ,836 .54  
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The Law Offices of 

UdaU & Schwab, P.L.C. 

February 20, 2 0 0 9  
Invoice # 14431 

Mohave Blectric Cooperative Inc. 

Re: Mohave Electric Cooperative, lac. adv. Chantel (Acc) 
I.D. 1234-07044- MhC 

Data 

12-09- 08 

12-17 - 08  
12-22-08 
01-07 -09  
01- 09 - 09 
01-12-0 9 

0 1- 13-0 9 

01- 14- 0 9 

01-15-09 
01-16-09 

01- 19-09 

01-19-09 

01-20-09 

01-21-09 

01-22-09 

01-29-09 

Description of Services 

Review documents for Superior court and 
internal conference w i t h  Larry K. U d a l l ;  
Conference with Larry K. Udal1  on pleadings; 
Conference with Larry K. Udal1 M pl-dingsi 
Review drafts of pleadings; 
Review drafts of pleadings; 
Review of statutory scheme for writs of 
mandamus; outline motion to dismiss; 
Telephone conference with William P. 
Sullivan regarding legal issues far 
dismissal; draft motion to dismiss; 
Further preparation of Motion to D i s m i s s ;  
review of documents; legal research 
regarding same; 
Revisions to draft Motion to Dismiss; 
Revisions to &aft Motion to D i s m i s s ;  legal 
research and review of MEC'4 documents; 
Preliminary r e v i e w  of Motion to D i s m i s s  and 
provide comments to Larry K. Ddall; 
Conference with Michael A. Curtis and 
William P . Sullivan regarding Chantel 
Petition for Mandamus; 
Communication with Larry IC. Udal1 regarding 
draft Motion to D i s m i s s ;  
Revisions to Motion to Di6miSS; Conference 
With Michael A. Curtis and William I?. 
Sullivan; 
Internal Discussions regarding Motion to 
Diemiss ; 
Conference with Michael A. Curtis and 
William P. Sullivan on issues for dismissal 
of complaint; revisions to draft motion to 
dismiss ; 

. 

( 0s 

A t t y  

MAC 
W4C 
MAC 
MAC 
MAC 

LKU 

LIPCJ 

LXO 
LKU 

LKU 

WFS 

LKU 

WPS 

LKU 

WPS 

LKU 

Page 2 

Hours 

0.3 
0.1 
0.1 
0 . 2  
0.1 

1.7 

2.2 

4 . 2  
. 4 . 3  

5.3 

0 , 9  

0 . 4  

0.3 

2 .5  

0.4 

2 - 2  



The Law Offices of 

Curtis, Goodwin, SuIlivan, 
UdaU & Schwab, P.L.C. 

February 20, 2009 
Invoice # 14431 

Mohave Electric Cooperative ~ n c .  

Re: Mohave Electric Cooperative, Inc. adv. Chantel (ACC) (05 
I . D .  1234-07044- MAC 

Date Description of Services 

03-23-09 Office conference with Michael A. Curtis 
regarding Motion to Dismiss; revisions to 
Motion; 
Phone conferences w i t h  court sfafd regazding 
hearing and re-scheduling; e-ami1 to client 
regarding scheduling of oral argument; draft 
proposed order; 
Communication with court regarug  presence 
of court reporter at oral argument; 
Preparation of draft order of dismissal; 
conference with Michael. A. Cutis regarding 
draft order : 
Various communications with P. Griffis, 
Michael A. Curtis and L a r r y  IC. U d a l 1  
regarding hearing involving Chantel: 
O f f i c e  conference with Michael A. Curtis and 
William P. Sullivan regarding hearing; 
e-mail to Paula Criffis regaxding hearing; 
Office conference with Michael A. Curtis 
regarding R. Broz 
order; revisions; email to Paula G r i f f i s  
regarding revisions; Paula's e m a i l  regarding 
approval of order; 

02-03-09 Prepare for o r a l  argument on Motion to 
D i s m i s s ;  

02-04-09- Prepare for oral a r h e n t  on Motion to 
Dismiss Application for Writ-of Mandamus; 

02-05-09 Prepare for and attend oral argument hearing 

02-06-09 Preparation of Motion for  Award of Attorney 
Fees and Affidavit in Support of Attorney 
Fees; review o f  billing statements to 
incorporate into Affidavit; docket 

01-27-09 

01-28-09 

01-28-09 

01-29-09 

01-29-09 

01-30-09 
concerns with .draft 

in Kingman: 

Page 3 

At ty  Hours 
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1.6 

0.1 

0 . 6  

0.9 

0.5 

0 . 8  

1.3 

3.5 
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. - --_ - .. 
nie Law Offices of 

Curtis, Goodwin, Snllivan, 
Udall & Schwab, P.L.C. 

February 2 0 ,  2009 
Invoice # 14431 

Mohave Electric Cooperative Inc . 
Re: Mohave Electric Cooperative, Inc. adv. Chantel (ACC) (05  
I . D .  1 2 3 4 ~ 0 7 0 4 4 -  MAC 

Date . 

02-06-09 

02 - 0 9-0 9 

02-10-09 

02-11-09 

02- 11- 09  

02-16-09 

02-17-09 

02-18 -09  
02 - 19- 09 

02-19-09 

Description of Services 

deadlines; office conference with Larry K. 
Udall regarding same; prepare amended order 
granting Motion to D i s m i s s ;  
Preparation of Application far Legal fees; 
forwarding of Order dismissing Chantel's 
lawsuit to client; 
Telephone conferences with County officials 
regarding file; revise application for 
attorney's fees; 
Chantel: Telephone conference w i t h  Mohave 
County Staff regarding MEC easement on 
Chentel property; revise Motion for 
AttQrneyS Fee ; 
Office coneerence with Larry K. Udall 
regarding statement of costs; telephone 
conference with clerk regarding payment of 
foe; prepare Statement Qf Costs; discuss 
same w i t h  Larry K .  Udall; finalize for 
filing; prepare letter to clerk regarding 
payment and filing ; 
Revisions to Application f o r  Attorney's 
fees : 
Revisions to Application €or attorney's 
fees; legal research on Chantel's property 
salee; legal research on attorney's fees 
issues; 
R e v i e w  of Ckantel's demand for rent; 
conference with Michael A. Curtis regarding 
issues ; 
Revisions to Application €or Attorneys Fees; 
Chantel:' Redraft of attorney fee brief; 
conference with Larry K. Udall; 
Finalize Application for attorney's fees; 

Page 4 

Kours 
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The Law offfces of 

Curtis, Goodwin, Sullivan, 
UdalI dk Schwsb, P.L.C. 

February 2 0 ,  2009 
Invoice # 34431 

MOhaVe Electric Cooperative Inc. Page 5 

Re: Mohave Electric Cooperative, Inc. adv. Chantel (ACC) (05 
I.D. 1234-07044- MAC 

Atty Hours Date wscription of Services 

gatheriag exhibits; telephone conference 
with Michael A. Curtis and staff  f o r  
finalizing; LICD 1.9 

02-19-09 Review of Application for Attorney Feeor m w  0 . 7  

Date Disbursement Description Amount 

01-14-09 Filing Materials & Expense 2 0 . 0 0  
02-10-09 

02-11-09 Filing/Recording Fee; Piling Fee; Mohave 

Court Cierk Fees; Copy of Easement; 
- Mohave County Recorder's Of fics 4.00 

County Superior Court 178.00 
32 .00 Inside Docum@nt Reproduction 

5.04  Postage 

Total Disbursements $ 239.04 

------------ 
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EXHIBIT "J" 



T;aSe InVe'SVg-dtt: l l l ib Ull-$jUllly I l l ~ l L P 1  dIlU IGpUIL YVUI s a a t u r ~ i y u  LV 
.- -- 

*End of Complaint* 

Utilities' Response: 
10/08 - Email from MEC @ 353 PM: 

Mr. Martinet: 

On behalf of Mr. Longtin, and per our conversation today, Mohave Electric's response to the Chantel comp{aint 
is below: 

b The power line was built in 1949 no issue of right of way. 

__ ___- -- - -- - - - .- - ___ - _ _ .  - -  

ARIZONA CORPORATION COMMISSION 
UTILITY COMPLAINT FORM 

-r 

b The constructed building (referenced as art in complaint) is a safety isgua (National Electric Safety Code - 
NESC); constructed to close to the three phase 14,400/24,900 KV line. 

b Mohave Electric asked Mr. Chantel to stop construction so we could reroute the line, at his cost, due to 
safety issues. Mr. Chantel refused to work with Mohave Electric to move line. 

b Mr. Chantel ignored the safety issues. 

b Mohave County tried to work with Mr. Chantel on several occasions regarding no permits and safety issues - 
with no result. 

b Mohave CouMy sent W a v e  ElecUic a iettet tequeshg that the electric be de-energized on the lines close 
to the buildins being constructed. 

b Due to safety issues, on 9/16/08 the line was de-energized which also required that Mohave Electric build a 
line around this area to a railroad sight, to supply temporary power to that sight. Mohave Electric is billing Mr. 
Chantel for the costs associated with the temporary line to the railroad sight. 

F Mohave Electric Is willing to work with Mr. Chantel to  rebuild €he three phase line, in a new location, 
following safety regulations. 

b Important Note: The de-energized line (three phase line) now prohibits our ability to back-feed a three 
phase line in the event of a power outage, which compromises Mohave Electric's system integrity. 

Thank you. 

Paula Griffes 
- 
(Medical issues not addressed in bullet point above) 

10-20 em1 from MEC, (Tom thought I wanted the info tb provide lo customer, L advised, MEC must provide this 
info to the customer via a letter, he will prepare a letter & have ready for later this week, *see below") 

Connie: 

I 



EXHIBIT "K" 



January 29,2009 

Roger Cha n te I 
10001 E. Hwy 66 
Kingrnan, A2 86401 

Mohave Electric Cooperative 
928 Mancock Road 
Bullhead City, A2 86430 

To the Board Members and managing staff of Mohave Electric Cooperative 

I, Dustin Roger Chantel { hereinafter referred to as Roger Chantel) request that I 
be ptaced on Mohave Electric Cooperative’s medical list because I have a medical 
condition that requires continuous electric service without disruption. i have 
been diagnosed with Sleep Apnea and the treatment of this condition is the need 
for a breathing machine which requires continuous electric service. I am 
supplying you a copy of the prescription of the machine that I am required to use 
in order to maintain my health. 

This is a formal request to reinstate the electricity to my place of residence at 
10001 E. Hwy 66 Kingman, AZ 86401. This is a request for reinstatement of my 
electricity upon the receipt of this letter. YOUR IMMEDEATE ACTION TO THIS 
MAlTER WOULD BE GREATLY APPRECiIATED. 
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January 6,2012 

Roger Chantel 
10001 E. Hwy. 66 
Kingman, AZ 86411 

Arizona Corporation Commission 
Chairman Gary Fierce 

Dear Mr. Pierce 

I am requesting some information from the Arizona Corporation Commission (hereinafter referred to as 
the ACC). i would be grateful if you would assist me in getting copies of some information that I believe 
may be on file with the ACC. 

In 2008 Mohave Electric Cooperative (hereinafter referred to as MEC) discontinued electrical service to 
some property that I own. According to Rl4-2-202 B, 1 "Any utility proposing to discontinue or 
abandon util i i  service currently in use by the public shall prior to such action obtain authority 
therefor from the Commission." The area that was discontinued was located between Mile Marker 75 
and Mile Marker 78. I would like a copy of the letter from the Commission granting MEC the right to 
discontinue service to this area. -4-2-202 B requires MEC to submit an application to the ACC. Rl4-2- 
202 B, 2 states "The utility shall include in the application, studies of past, present and prospective 
customer use of the subject service plant, or facility as is necessary to support the application." I 
would like a copy of this application also. 

Please send a copy of the above mentioned information to Honorable Lee F. Jansen. The mailing 
address is: Superior Court of Arizona, County of Mohave, Attn. Honorable Lee F. Jansen, Case No. 
CV2ooS-02674, P.O. Box 7001) Kingman, Arizona 86402-7000. 

This information is needed by January 15,2012. If this information is not provided, we can conclude 
that MEC did not file an application in accordance with Rl4-2-202 B. 

I will be looking forward to receiving a copy of this application by January 20,2012. 

Sincerely, 

Roger Chantel 
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When recorded return to: 
Mohave Electric Cooperative 
P.O.  Box 1045 
Bullhead City, AZ. 86430 

Page 1 of 4 
February 12, 2001 

RIGHT OF WAY EASgMENT 

Easement Nu 

KNOW ALL MEN BY m S E  PRESENTS, that we, 
(whether one or more), 

Chan Lan Trust 

for  a good and valuable consi o f w i c h  is 
he reby acknowledged, hereby assigns and 
conveys unto Mohave Electric cooperative 
corporation (hereinafter call , whose post 
office address is P.O. Box 1045,  BU izona 86430, and 
to it's successors and assigns, o enter upon the 
lands of the undersigned, situated e of Arizona, and 
more particularly described as 

A sixteen (16) foot xohavhiijiijctric utility Easement located 
within the NERG of Section 5,\%3N, R14PY, County of Mohave, 
State of Arizona. Easement x&-esxwescribed on the attached 
labeled Exhibit "A". l f  /A\" 
and to construct, ope 01, and maintain on the 

a l l  streets, roads, or 
transmission or 
trim trees and 

th or threaten to endanger the 
line or system. The undersigned 

remain clear of any 
ccess to these 

endanger or interfere with these 
facilities. associated with any relocation, 
modificatio es shall be paid for 

agree that all poles, 
above described lands 
the property of the  
the Cooperative, upon 

213131010401 SK 3682 PC 517 

JOAN nc CALL) ~ Q H ~ V E  CWKTY RECORDER 
t12123/2iXl1 E3:4SA PhCE 1 
EIOHWE ELECTRIC CODPERAIME 

DFFICfRL RECORDS OF HOHAW: COUNTY 

OF 4 

RECORDING FEE 9.00 



Membemhip - Date - 3 - b o o  Amount 

Organized Under the Laws of Arirom 



PO. Box 2000 
Bullhead CW, Arizona 86430 

(928) 763-1 100 

electric cooperative 
A Touchsl~ne b r g y -  Ccopemive & 

1 1 l l 1 l l 1 1 l l l 1 , l 1 1 1 l 1 l l l l l l l l l l l l l ~ l * l l l l l l l 1 / 1 l 1 , 1 1 1 1 1 1 1 1 1 1 1 1 1  
CHANTEL. ROGER 1901 10 
CHAN - LAN TRUST 
10001 E HWY 66 
KINGMAN A t  86411-2028 

ACCOUNT NUMBER 0 966 8 0 - 0 0 1 

INVOICE DATE 10/27/08 

PAGE NUMBER 1 

001 10001 HIGHWAY 66 HWH USED 0 -00 

METER 99685497 STATE TAX -53 
READ 09/19 69302 COUNTY TAX -02 

RATE-101 MULTIPLIER- 1 CUSTOMER CHARGE 9.50 

READ 10/21 69302 
_ .  TQT3L 10.05 - 

VOLUNTARY DONATION 1.00 

.oo 10.05 11/06/08 10.05 

DONATION -1 Frome- 
9 2 s -  TOTAL WITH VOLUNTARY 

"FROM THE HEART" IS YOUR OPPORTUNITY TO VOLUNTARILY 
HELP COMMUNITY MEMBERS IN NEED. SIMPLY ADD $1-00 TO YOUR 
B I L L  PAYMENT TO VOLUNTARILY SUPPORT THIS GREAT CAUSE. 

Please mail stub with payment or bring entire bill with payment to: 

ACCOUNT CHANTEL, ROGER 96680-001 928 Hancock Road 

Mohave Electric Cooperative, Inc. 
P.O. Box 2000 

Bullhead City, AZ 86430 

PLEASE DO NOT FOLD 

Invoice Date 10/27/08 
10.05 Total Amt Due 

TOTAL WITH DONATION 11.05 



EXHIBIT "M". 



These pictures show what the old lines look like vs. the new lines. The old lines 
have cross T’s on them and the new ones don’t have cross T’s on them. There are 
five of these new poles that were replaced when the winds blew them down. 
Please notice in one of the pictures, the new pole is placed directly next to  the old 
pole stump. The last picture shows a pole that was shattered and another pole 
was placed directly next to the shattered pole. 

These poles are a t  an approximate distance of 700 feet apart, which are not 
unique to the plaintiffs’ property. 

Plaintiffs have requested MEC to supply maintenance records of this area to  the 
plaintiffs and the court. (See Exhibit E) 

The map indicates the area along Hwy. 66 which is the approximate location of 
these poles. 













Exhibit 7 



1 

2 

3 

4 

5 

6 

I 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

lustin Roger and 
Zlizabeth D. Chantel 
L O O 0 1  E. Hwy 66 
(ingman, AZ 86401 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 
I N  AND FOR THE COUNTY OF MOHAVE 

IUSTIN R. CHANTEL, and 
CLIZABETH 
1. CHANTEL 

P l a i n t i f f s ,  

vs . 
?KIVHAvE ELECTRIC 
2OOPERATIVE , INC . , 
an Arizona non-profit 
zorporation ; 
JOHN and JANE DOES 1-X: BLACK 
and WHITE 
:OPORATIONS I - X  

D e f e n d a n t .  

C a s e  No. :  CV2009-02574 

RESPONSE TO DEFENDAETT'S MOTION 
FOR RECONSIDERATION O F  SUMMARY 
JuDtaEwJ! 

The Plaintiffs, by order of this Court, file a response to 

:he Defendant's Motion for Reconsideration of Summary Judgment 

Iecause they are without legal representation at this time. 

PLAINTIFFS' UNDgRsTANDING AND SUMMARY OF THE RECENT EVENTS 

The Court is aware that the Plaintiffs' original attorney 

ras granted permission by the Court to leave this case. During 

;he time that the Plaintiffs did not have an attorney of record, 

IEC's attorney, Larry Udall, filed the Defendant's original 

lotion for Summary Judgment on a l l  counts in the original 

:omplaint filed with this Court and a Motion for Summary 

Judgment of the counter claim. pg;, k- - J 1' 
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In MEC'S most recent filing of a Motion for Reconsideration 

of Summary Judgment, sent to the court on January 18, 2012, Mr. 

Udall claims that the Plaintiffs did not present any genuine 

issues of material fact within 60 days of the November 9, 2011, 
oral argument. By Mr. Udall's own admission in his Summary of 

Oral Argument and Recent Events, the 60-day time frame was 

approximate and there was no specific date established by the 

court for the Plaintiffs' discovery and presentation of 

additional facts. It was the Plaintiffs' understanding at the 

time this Court gave them additional time for discovery that 

they had until the January 26, 2012, hearing t o  present such 

material evidence. Since the Plaintiffs' evidence was filed 
with the Court on January 10, 2012, well in advance of the 

January 26, 2012, hearing, Mr. Udall's claim is invalid. 

It would also appear that Mr. Udall is well aware of the 

Plaintiffs' submission of new evidence on January 10, 2012, as 

he seeks to use a portion of it out of context in MEC's defense 
in his most recent Motion for Reconsideration of Summary 
Judgment. The evidence Mr. Udall refers to in Exhibit B of this 

motion is a photograph of MEC poles, located along Highway 66 
between Mile Markers 67 and 68. The Plaintiffs submitted this 

photograph and others as recent evidence, showing broken and 

replaced MEC poles close up and from a distance. These 

photographs, as a group, demonstrate the reality of unsafe poles 

breaking during inclement weather. Mr. Udall attempts to use 

only the long-distance photograph as evidence that MEC's poles 
are "sturdy" and implies that these are the poles in question on 

the Plaintiffs' property, rather than similar poles located 

several miles away. To borrow a phrase from page 3 of Mr. 
Udall' s recent filing, "this contention is ludicrous. " 

The Defendant's attorney also references letters written by 

the Plaintiff in 2005 as supposed evidence that the Plaintiffs 

[Sunmary of pleading] - 2 
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were not  concerned about t h e  s a f e t y  of MEC's power poles  and 

l i n e s  on t h e i r  p roper ty  u n t i l  af ter  t h e  contes ted  bui ld ing  w a s  

constructed.  This  assumption on M r .  Udall's p a r t  i s  erroneous,  

a s  t h e  purpose of these  le t ters  w a s  t o  e s t a b l i s h  MEC's r i g h t ,  o r  

l a c k  the reo f ,  t o  have t h e  po le s  t h e r e  i n  t h e  f i r s t  p lace .  M r .  

Udall 's  p re sen ta t ion  of two letters as d e f i n i t i v e  proof of  what 

t h e  P la in t i ' f f s  " t r u l y  bel ieved" regarding t h e  s a f e t y  of  MEC's 

l i n e s  and poles  i s  not  only narrow i n  r e l a t i o n s h i p  t o  t h e  scope 

Df t h i s  case but  a l s o  i n c r e d i b l y  presumptuous. 

The Defendant's counsel has  spent  an excessive amount of 

t i m e  and energy arguing t h a t  t h e  P l a i n t i f f s  are not  t r u l y  

zoncerned about t h e  s a f e t y  of MEC's  l i n e s  and poles  on t h e i r  

?roperty.  M r .  Udal l ' s  arguments regarding evidence a r e  focused 

s o l e l y  on t h e  i s s u e  of s a f e t y  and d i s r ega rd  completely whether 

3r not  MEC has o r  has ever  had a l e g a l  r i g h t  t o  erect t h e  unsafe  

?ales on t h e  P l a i n t i f f s '  p roper ty .  M r .  Udal1 repea ted ly  i n s i s t s  

t h a t  t h e  P l a i n t i f f s  have f a i l e d  t o  submit any newly discovered 

3vidence o r  newly a l leged  m a t e r i a l  i s s u e s  of f a c t .  This  i s  no t  

t rue .  The P l a i n t i f f s  submit ted t h e  fol lowing new evidence on 

January 10, 2012: 

1 ) R e f e r e n c e  t o  28 U.S.C. 2409a, which does not  permit  

u t i l i t y  companies t o  c l a i m  o r  have a p r e s c r i p t i v e  r i g h t -  

of-way over  Federal  o r  S t a t e  land.  This  fo rces  t h e  

Defendant t o  e n t e r  i n t o  con t r ac t s  with Federal  and State 

e n t i t i e s  i n  order  t o  e s t a b l i s h  right-of-way across  t h e  

S ta t e  lands t o  t h e  w e s t  of t h e  P l a i n t i f f s '  p roper ty  and 

t h e  Federal  lands t o  t h e  east of t h e  P l a i n t i f f s '  

property.  

2)A map showing MEC r i g h t  of way as cont rac ted  with t h e  

Federal  Bureau of Land Management (BLM), beginning i n  

1 9 4 9 .  This  map demonstrates t h a t  t h e  t ransmission l i n e  

tsunrmary of pleading] - 3 
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right-of-way lies north of the Plaintiffs' property line 

and does not cross it. 

3 ) A  contract between MEC and BLM, signed in 1950, approving 

the transmission line right-of-way, and establishing a 
lease of Federal land for a period not to exceed 50 

years. 
4 )  A Right-of-way Grant/Temporary Use Permit, granted to MEC 

in 2004, which renews the original right-of-way across 

BLM land from 1950, a full four years after the original 

contract's maximum term. 

5)A contract between MEC and the Arizona State Land 

Department, signed in 2008, establishing right-of-way 

across State land. As with the Federal contract, the 

Defendant's right-of-way across State of Arizona land 

lies to the north of the Plaintiffs' property and does 

not cross it. 
6)Arguments that the Defendant's claim to prescriptive 

right-of-way across the Plaintiffs' property is nullified 

by the fact that the aforementioned contracts with 

Federal and State entities establish a right-of-way that, 
if followed, allows direct connection of power lines 

between State and Federal lands without need to cross the 

Plaintiffs' property. If not followed, as is the current 

case, the Defendant is in violation of the aforementioned 

28 U.S.C. 2409a, as their claim to a prescriptive right- 
of-way across the Plaintiffs' property puts them outside 

of the contracted Federal and State boundaries and 

effectively attempts to force a prescriptive right-of-way 
across these government lands which abut the Plaintiffs' 

property to the east and the west. 

[Summary of pleading] - 4 
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THE PLAINTIFFS THEREFORE ASK THIS COURT t o  deny t h e  

Defendant i t s  Motion f o r  Recons idera t ion  of  t h e  Summary ,~dgment  

on Counts 1, 2, and 6 and i t s  Motion f o r  Recons idera t ion  on t h e  

Counterclaim. 

Dated thisJ5tA February, 2012 - 

COPY of t h e  forgoing d e l i v e r e d  
ThisS?+A day of February, 2012 t o :  

C l e r k  of Court  
Yohave County Superior  Court 
4 0 1  E. Spr ing  Street  
P .O .  Box 7000 
Kingman, Arizona 86402 

The Honorable L e e  F. Jan tzen  
Yohave County Super ior  Court 
P . 0 .  Box 7000 
$ i n p a n ,  Arizona 8 64 02-7 0 0 0 

ZOPY of  t h e  foregoing mailed 
rhis=27+j, day of February, 2012 t o :  

Che Of f i ces  of C u r t i s ,  Goodwin, 
Sul l ivan,  Udal1 & Schwab, P.L.C. 
301 E a s t  Thomas Road 
?hoenix, Arizona 85012-3205 
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APPELLANTS' OPENING BRIEF 

STIN IC C m L  and ELEABETH D. CHANTEI;, 
Husband and WZe 

Plaintiffs-Appellants Pro Se 
10001 E. Highway 66 
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This case concerns the €&ilure uf the Mohave Electric @oopemth, hc. 

(LCMEC'') to remedy unsafe conditions it allowed to exist on PlahtBis' property 

and subsequently shutting off power to their residence. After MEC f d e d  to 

respond to PlaintifEs' repeated demands to correct dangerously low hanging and 

unsafe power lines and umiak poles, Plainti& erected a hctional art structure on 

the property as a safety measure, 

Plai~tifB thereafter filed this lawsuit seeking relief on multiple grounds, 

contendiug, mung other things, that MEC solicited and obtained a cut-off order 

from the County. Count I of the complaint alleged breach of contract. Count U: of 

the complaint alleged breach of the covenant of good faith and dealing. Comt 

of the complaint sought to quiet title and a declmtion of the rights of the 

parties. Count IV of the complaint alleged ejectment. Count V of the complaint 

sought recovery of rent, more specifbdly MEC's continued unauthorized use and 

possession of the property through its placement of d e  old line ~n it, entitled the 

Plaintif% to recover rents or damages for use and occupancy. Count VI of the 

compfaint alleged negligence. Count Vn alleged intentionai irmfiction of emotiond 
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distress. Count W sought punitive damages. 

MEC fled a counterclaim, seeking recovery of legal fees expended in the 

case. 

On November 9,201 I, the Court heard a motion for surlvnary judgment 

filed by EVIOEC. At that time, plaintiffs withdrew counts 3 and 4 of the complaint 

md the Court thereupon dismissed those counts without prejudice. At that same 

hearing, the Court denied MIX’S motion to dismiss comts 1, li and N. It also 

denied MEC’s motion for summasy judgment on its counterclaim, The Court 

dismissed all other counts. 

AEC sought reconsideration and plaintiffs sought reconsideration and a 

judicial determination of all couplts in the complaint. That motion was heard on 

March 28,2012, and decision was reserved. The Court issued a memorandum 

granting MEC’s motion and denying PlaintiEfs’ motion. Judgment was erztered on 

June 25,2012, awarding defendants $127,525 in counsel fees, finding the 

Plaintiffs’ action was not brought in good faith, citing A.RS. 6 12-341 -02 (A) and 

(C) and 0 349, and as well the costs sought by MEC in building a new High 

voltage Tmsmission Liae around Plain~ffs’ pope@. 

Pf&tiffi filed a h e l y  notke of appeal &om the finid judgment This court 
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has jurisdiction. 8R.S. $12-2101(A)(1). 

STATEIkllE~ Of TEE FACTS 

The facts, viewed in the fight most favorable to the plaintiffs, as they must 

be at this stage, are taken f?om the c~mplaint and the motion papers submitted by 

plaintiff. The record received &om the Clerk of the Superior Court was not 

numbered, so this convention is necessary. 

Plaintiffs have owned real property located at IO00 1 East Highway 66, 

Kingman, Arizona 8640 1, since December 1 989. They have been customers of 

MEC, who delivered electrical power to their residence located on that property. 

The parties had a relationship obligating MEC tu provide the safe delivery of 

eiectricity t~ their residence for which they would be invoiced. Plaintif& have 

always made timely payments to NEC. 

Since &e Plaintiffs have owned the property, an overhead electrical power 

line has m across the southern porfiorm of the Property, generally &g in an 

east-west direction, which is owpled and operated by MEC, and has been re€erred 

to as the %id line” in the court papers. NIEC has no recorded easement or right-& 

way for the portion of @e line which is located on the Plahfi’  property. MEC 

has asserted that it received permission from prior Q ~ ~ X S  of the propety to m 



the l i e  across the property. 

Prior to September 16,2008, the residence received electricity t h ~ ~ g h  a 

service h e  that was connected to the High Voltage  ramm mission Lie. Numerous 

wooden poles support the d d  line. The avmage disace between most ofthe 

wooden poles along the old line is approximately 300 feet. A distance of 

4 



Despite numerous requests &om the Plaintif&, Defendant MEC failed to 

repair the old line or otherwise take my action t~ correct the dzmgerous condition 

of the power poles and the he. 

During the summer of 2008, the PfahtB3 began building, at a substantial 

cost, a functional piece of artwork mder the low hanging power lies to catch or 

deflect any lines or wooden po1w t h x  might break and all in order to protect 

themelves, their guests and invitees, md their property ftom the dangers posed by 

the power poles and lines. 

On or about September 16,2008, Defendant MEC built a new ovephmd 

electrical power that lan pwdeI to the old h e ,  but was located Immediately 

south ofthe property, approximately 75 feet away fiom the old line. Immediately 

after the completion of this new line, and without any substantial warning, MEC 

abruptly discomected the electricity to the Plainti@’ residence. 

m r  their electricity was disconnected, Plaintif& filed ast informal 

complaint, number 2008-71.8 1 1 with the Ariz;ona Corpomtioa Commission- B y  

fetter dated November 5,2008, the CQmmiSSiOn advised PlaintiEs that it could not 

order mc to restore electric power this became a matter for Mohave Comb, 

as it was a “public heah.& and sa€ety issue 0.” 



, 
I 

PtahxifB have been forced t~ find ahnative SOUTC~S ofelectrici-ty, incIding, but 

not limited to, gemratcm md solar. power systems, at considerable cost. 

The generators md solar systems that Plaintif& b v e  been rrshg, h addition 

to being very costly, are not an adequate some  of electricity because &hey c m o t  

provide the constant supply of electricity necessasy to power &e residence, 

supply of electricity necessary to power the Chmtels’ residence. As a result of 

~ C ’ S  disconnection of electricity, Dustin R. Chmhi has s ~ @ e e d  physical 

injuries. 

a 



Whether plaintiffs are entitled to recover use and occupancy for the 

p1aceEen-t of vtdity lines over their property without obtaining their consent. 
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A. Standard of Review 

This Court reviews a grant of summary judgment de novo, viewing the 

evidence and reasonable ‘mferences in the light most favorabile to rhe party 

opposing the motion. Anhews v. Blake, 205 Ariz. 236,240 f 12,69 P.3d 7,1 i 

(2003). S- judgment is appropriate only ifno genuine issues of materid fact 

ex& and the moving party k entided to judgment as a matter of law. &. R. Gv. 

I?. 56(c)(l); Ume Sch v. Reeves, 166 &-. 301,309,802 P-2d 1000, 1008 (1990). 

The imposition of sanctions Lander 12-349 is reviewed de I~OVQ. See City of 

Cma G r d e  v. Arri. Water CQ., 199 Ariz. 547,555, P 2?,20 P.3d 590,598 (App. 

200 I) (sating that this court reviews the trial corn’s findiigs of fkct under a 

cieatly erroneous standard, but its application of 6 12-349 is a question of law 

12-34 1.0 1 is a question of law reviewed de ~OYO. Chawasia v. General II&~tors 

COP--, 212 A I .  18,26, P 24,126 P.3d 165, 173 (App. 2000) (appficaion of 
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A.R.S. Q 12-341-01 (A) to particular c lab preserrts question of statutory 

interpretation subject to de novo review). 

B. Wmnm Termhation of Efectric Service is Actionable Tor6ous Conduct 

I 

Although the remedies appkable to wongful. termination of electric service 

have not been directly addressed by the PsiZona CQWTS, other courts, including the 

united states ~ u p r m e  court, have done so md have found that it is actionable 

tortious conduct, and whether the electric service was ~ ~ 1 - g h l 1 - y  terminated is a I 

EZectrS Senice, collecting authorities and discussing the elements of proof. 

~n Memphis Gas, Light & Wder Div. v. Cr@, 4.36, U.S. 1 (1978), plaintiffs, 

homeowners, brought a civil rights action under 42 U.S.C. Q 1983, In which they 

asserted entidement to a hearing before &e power company cut offtheir utilities 

senrice. The Supreme Courrt ailkmed the finding of the Sixth Circuit court that 

plainti€% were entitled to a certain mount of due process under U.S. Const. 

mend. X N  be€ore defendant gas and water company cut off thek utilities service. 

Under state law, utilities services could not be cut oEif the bill was the subject of E 

bona fide dispute. PlaintifEs were not provided adequate n~tice because they were 

not informed ofthe procedures available to resolve their &spwe wi& defenht. 
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Some procedure, including some sort sf hearing, had to be available for 

compfainants such as plaintif%, prior to termination, considering the impomw of 

utifi.ties to everyday life, and the mqpiixde of the deprivation consumers would 

suffer if utilities were terminated. Simply stated, “. . . the cessation of essential 

services for any appreciable t ime works a uniquely fmal deprivation.” 436 U.S. at 

11. 

PlaktBs’ complaint, and supporting evidence, are congi-uent with Wdton 

Electric Membemhri, Co~povafion v- Snyder9 270 Ga. 42,508 S.E.2d 167 (1998). 

In mt case, p~aintiScustomer married a woman with an outstanding balance 00 

her electric bill to the defendant electric membership corporation. The defendant 

added the overdue ~I~IQWI~ to pkiinliff’s bill md plainti2frefused to pay it. 

Defendant shut off plaintiffs electric service- Blainti€€ was forced to pay the bill 

under protest and filed an action for the wTongfLzl terrmination of a utility. 

The trial court found in plaintiffs Eavor and awarded him punitive damages. 

The Georgia Supreme Court affirmed becaxue it found that the termination was not 

simply a breach of a contractual obligaiim because a public duty dso existed. The 

Corn also a h d  the punitive damages award because defendmt’s powers weE 

statutory and there was no statutory exemption &om liability for punitive damages. 



The Court explained: 

Defendant] Wdton argues that no tort liability may lie because its 
termination of blaintif€J Snyder’s electric service was, if in any way 
wrong, simply the. breach of a contractual obligation- However, in 
some instances the breach of a contractual duty may also cormstitme a 
tort. (Citations omitted). 

A tort may lie, even when a contract exists, when a public duty also 
exists. * * * An EMC is a business of a public nature designed to meet 
a public necessity, in the Same manner as is a gas company. (Citation 
omitted.) The statutory scheme giving rise to E M 0  is similar to the 
grant of a fiachise fi-om the state to operate a utility for the benefit of 
the citizenry, and this grmt imposes a chrty to the public. (Citation 
Omitted). Thus, M s  duty may provide a basis for tort liability even 
when sf contract exists for the provision of electric service. 
Accordingly, the tort ofwrong€ul termination of utilities has been 
recognized. * * * 

270 Ga. at 63,508 S.E.2d at 168-69. 

This decision is hardly unique. For example, a similar analysis may be found 

in Lanni v. Rochester Gas & Electric Corp., 120 Msc. 2d 644,466 N.Y.S.2d 248 

(Rochester City Ct. 1983); Hall v. Consolidated Edison, 104 Misc. 2d 565,428 

N.U.S-2d 837 (Sup. Ct. 1980); and Pompeii Xstates v Comoliduted ,%&on Co., 91 

Msc. 26 233,397 N.Y.S.2d 577 (Civil Ct. Queens Co. 1977). Other cmes are 

colIected in Jim Rossi, The Common Lzw “Duty To Sene” and Protection of 

Consumers in an Age of Competitive Betail Public UtiZity Resmcming, 5 1 Vand. 
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L. Rev. 1233 (1988). 

Arizona’s public policy is identical. See &, Rev. Stat. $5 40-207,40-209. 

Arb. Admin. Code Rl4-2-208(A)(1) makes the utility responsible for safe 

trafzsmission and distribution of electricity ma  it gasses the point of delivery to 

the customer, and RI4-2-206@)(2) requires the utility to pay for the service he. 

Mure important, RZ4-2-207(A) and RI4-2-211(A)(8) provide that 

disconnection is not permiaed where there is a legitimate dispute over a bill. R14- 

2-2 1 1 (A)(S) and (6) prohibits termination for the simple reason that one of the 

pl&tEs has life saving medical equipment that must be functional. 

There is no proof in this record that there has been compliance with any of 

these regulatory provisions. Hence, the determination of&e Superior Court  ann not 

stand. 

There has been some dispute concerning the right of way. Pl&iffs offered 

proof that the defendant never obtained an easement, but that proof was ignored by 

the Superior Court The answer is provided by Ariz. Admln. Code 814-2-208(C), 

which provides that a customer is required to give the utility an adequate right of 

way and, upon a fitilure to do so, the utility may deny serrice. 

P h h ~ s  fact gave MEC a I6 foot service line right of way in 200 1 when 
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they firse connected their power &ce. This is verified on a survey map. The 

right of way is recorded in instrument number 2001 -0 f 040 1 Book 3682, page 5 17. 

This Court may tale judicial notice of tbat document. See BoZin K Superior Court, 

85 Ariz. 13 1,333 P.2d 295 (1958) (court may take judicial notice of records of 

secretary of sttxze). 

This right of way came from their High Voltage Transmission Line to 

Plaintiffs’ residence. The issue about the right of way is that ME63 does not have a 

confm~ted right of way across the southern portion of Plaintif&’ property for the 

High Voltage Transmission Lines. ”he survey map shows that MEC has a 

contracted easemmt right of way somewhere other than where they placed their 

lines. The contract number is AZA-32288 with the United Staks Interior 

Department Bureau of Land Management, a matter o€ which this Court may d c e  

judicial notice. See Sfate v. Rojem, 2 I6 Ariz. 555,160 P.3d 65 1 (App. 2007). 

Again, MEC did not acquired a right of way across the small section of Plaintiffs’ 

property at the north corner where these lines should have crossed ifPdLEC had not 

been negligent in placing their High Voltage T m s ~ s s i o n  Lines in 1950. 

o b ~ o u s l ~ ,  the utility WmQt have it both ways. Since the phM@, were 

denied service, there was no right of way. They are entitled to recover for use and 

-13- 



occupancy du&g this per id  A-RS- 3 12-1271(2); cf: Sapley v. An2er. Bathtub 

Liners, Im., 162 MZ. 564,568,785 P.2d 84,88 (App. 1989). 

C. No Basis €or Sanctions 

Inasmuch as we have shown that the causes of action are meritorious, and 

erroneously dismissed by the Superior Court, there is perjb-ce no basis for 

sanctions. Even if this Court were io disagree, the sanctions would have to be set 

aside, for the simple rmon that the Superior Court denied a~ initial motion to 

dismiss, describing it as a “close cd.” By definition, a “close call” cannot be 

frivolous. 

A.R.S. 8 12-349 allows for an award of fees in any civil action in which a 

lawyer or party (1) brings or defends a claim wifhout substantial justification 

(defined by 5 12-349@) to mean one that ‘‘constitutes harassment, is gruwdkss 

and is not made in good f~th’’), (2) brings or defends a claim solely or ppimdy 

for delay or harassment, (3) measonably e q m &  or delays the proceeding, or (4) 

engages in abusive discovery. Section 12-350 requires a court to set Eo& the 

specific reasons for an award under 8 12-349. See State u. Bcbzey, 160 Ark. 564, 

565,774 P.2d 1354,1355 (1989). 
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simply stated a bunch of conciusiom that mirror 349. 

In addition, the superior court should not have awarded attorneys’ f e s  to 

defendants under A.RS. $ 12-341.01 because, as observed above, the action lies ixl 

tort, not contract. The duty is statutory and attorneys’ fees are not available. See 

Momis v. Achen Constr. Co., 155 Ariz. 512,514,747 P2d 1211,1213 (1987). 



CONCLUSH~N 

The judgment should be reversed and the matter remanded for M e r  

proceedings. 

Dated: August 29,2012 

Kespectfidly submitted., 
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STATEMENT OF TEE CASE 

Appellants (the “Chantels”) filed their eight count complaint in Mohave 

County Superior Court (No. S-80 15-CV-2009-02574) on November 20,2009.‘ A 

year earlier the Arizona Corporation Commission’s (“Comi~sion~’) or “ACC) 

Assistant Director of the Utilities Division (Mi-. Steven Olea)2 determined Mohave 

Electric Cooperative, Incorporated (“MEC” or “Appellee”) had acted in 

accordance with Commission rules in de-energizing its electric lines and 

terminating Appellants’ electric service3 at Mohave County’s dire~tion.~ MEC’s 

action was necessary to address an obvious public health and safety hazard created 

by Appellants’ willful construction of a 6,200 square foot survivalist structure (the 

“Structure”) directly beneath MEC’s electric lines’ in disregard of Mohave Comty 

Record on Appeal Item 1 (“ROA” 1); Appendix C. 
Mr. Olea is now the ACC’s Director of Utilities. 
Exhibit A to ROA 69; Appendix D, Mr. Olea’s November 5,2008 determination, 

filed in response to Appellants’ informal complaint to the ACC, is included as 
Appendix D. The Appellants subsequently filed a formal complaint with the ACC, 
but they stayed the ACC proceeding to pursue the superior court action. 

2 

ROA 50, fl9,11,19 & 20; Appendix E. 
A picture of the Structure is found in Appendix B-3. 

1 
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stop work orders6 and in violation of the National Electric Safety Code (‘NESC’). 

The same lines also provided service to a nearby train ~ igna l .~  Appellants’ superior 

court complaint alleged MEC’s failure to properly maintain its poles and lines on 

their property constituted a Breach of Contract (Count l), Breach of Covenant of 

Good Faith and Fair Dealing (Count 2), Negligence (Count 6), Intentional 

Infliction of Emotional Distress (Count 7) and asserted Appellants were entitled to 

Quiet Title/Declaratory Judgment (Count 3), Ejectment (Count 4), Recovery of 
...- 

Rents (Count 5 )  and Punitive and Exemplary Damages (Count 8).8 

MEC filed an Answer’ and, with leave of court, an Amended Counterclaim 

seeking to recover the costs it incurred addressing the unsafe conditions created by 

Appellants’ unauthorized construction of the Structure, including de-energizing the 

lines, establishing temporary service to a railroad signal and ultimately installing 

permanent alternative lines.” 

ROA 11 and 50; Appendices E and L. 
ROA 50 fi 9; Appendix E. 
ROA 1; Appendix C. 
ROA 12. 

‘ O R O A ~ ~ .  

2 
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i 

Appellants expressly withdrew Count 3 (Quiet TitleDeclaratory Judgment) 

and Count 4 (Ejectment)." On May 21, 2010, the trial court granted MEC 

Summary Judgment on Count 5 (Recovery of Rents), Count 7 (Infliction of 

Emotional Distress) and Count 9 (Punitive and Exemplary Damages).12 Although 

considering it a close call and with the expectation and avowal of Appellants that 

additional discovery would be f~rthcoming,'~ the trial court denied MEC's motion 

for summary judgment on Count 1 (Breach of Contract), Count 2 (Breach of 
Y 

Covenant of Good Faith and Fair Dealing), Count 6 (Negligence) and on its 

Counterclaim, and set a status conference for January 26, 2012.14 

The only additional discovery pursued by Appellants was to request copies 

of any correspondence that may have been sent fiom MEC's comptroller in 2006.15 

Appellants also inadequately responded to MEC's second set of requests for 

production of documents, and second and third sets of requests for admissions and 

l1 ROA 63, pp. 9 - 10; ROA 108, p.2; Appendix A. 
l2 ROA 70; Appendix A-1; ROA 108, p.2; Appendix A. 
l3 ROA 108 at p. 3; Appendix A, ROA 97; Appendix A-2. 
l4 Id. (The trial court's May 21, 2012 ruling (ROA 97) ordered count 3 (Quiet 
Title) and count 4 (Ejectment) dismissed without prejudice based upon Appellants 
withdrawal of the claims). 

ROA 77 at p.2, th 1. 15 

3 
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interrogatories, which MEC propounded on September 15,201 1 and November 23, 

201 1.16 

On additional motions by both  appellant^'^ and MEC,18 the trial court 

granted MEC summasy judgment on Count 1 (Breach of Contract), Count 2 

(Breach of Covenant of Good Faith and Fair Dealing), Count 6 (Negligence) and 

on its Counterclaim, awarding MEC damages, court costs, attorney’s fees and 

accrued an; accruing interest.” The ruling was reduced to formal judgment dated 
*- 

July 2, 2012.20 Prior thereto, Appellants filed a premature Notice of Appeal on 

May 3 1,2012 and re-filed a Notice of Appeal on July 5,2012. 

This Court has jurisdiction over this appeal pursuant to A.R.S. 5 12- 

2 10 1 (B). 

STATEMENT OF FACTS 

Appellants’ only citation to the record to support its “Statement of the Facts” 

(“SOF”) is a general reference to “the complaint and the motion papers submitted 

l6 ROA 85, Exhibits A, B and C. 

l7 ROA 75 & 82. 

l8 ROA 85,88 and 89. 
’’ ROA 108 and 97; Appendices A and A-2. 
2o ROA 108; Appendix A. 
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by plaintiff.” (Opening Brief at 3) Rule 13(a)4, ARCAP, requires “facts relevant 

to the issues presented for review, with appropriate references to the record.” 

Where, as here, the statement of facts in an opening brief does not make 

appropriate references to the record and contains numerous factual assertions for 

which there was no record support, the appellate court will disregard it. Flood 

Control Dist. of Maricopa Co. v. Conlin, 148 Ariz. 66, 68, 712 P.2d 979, 981 

(App. 1985).21 
r- 

i 

The material facts are undisputed. MEC is a not-for-profit, member-owned 

and operated electric cooperative providing electric service in northwest Arizona. 

(ROA 33, 7 1)  MEC is regulated by the ACC as a public service corporation. 

(Article 15 5 3, Arizona Constitution) Appellants were customers of MEC (ROA 

33, 7 6)22 prior to their creating the unsafe condition by constructing the 

“Structure” under the very electric lines MEC used to serve them. (ROA 33, T[  8; 

ROA 50, Appendix E; ROA 59, Appendix F) The electric lines that were providing 

21 As discussed at pp. 12-13, infi-a, Appellants also failed to specify those 
paragraphs in MEC’s Statements of Facts supporting its Motions for Surnmary 
Judgment it disputed or to provide controverting affidavits as required under Rule 
56(c)(2) and (e), A.R.C.P. 
22 By applying for MEC membership Appellants agreed to pay for all power used, 
to give easements or right-of-way across their property, and to comply with the 
Bylaws, and all adopted rules and regulations. (ROA 59,7  2; Appendix F) 

5 
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service to the Appellants had been in place decades before Appellants purchased 

their property. (ROA 50, flfl 28-29; Appendices E and I) The electric lines serving 

Appellants also provided service to a Burlington Northern Santa Fe (“BNSF”) train 

signal on nearby train tracks. (ROA 50 7 13; Appendices E and H) 

The Appellants willhlly and intentionally constructed the Structure under 

MEC’s electric lines and did so without securing permits from Mohave County. 

(ROA 50 7 2; Appendix E). The Structure is appro&ately 200 feet fiom the 

Appellants’ residence and was built using unproven and unrecognized construction 

techniques. Appellants claimed the 

construction plans were “divinely inspired.” (ROA 50, 7 2; Appendix E) The 

Structure is made of sprayed on cement over a canvas type material on arched 

supports. Plaintiff mixed the cement and did not acquire commercially prepared 

cement for the Structure. (ROA 50,B 4; Appendix E) 

(ROA 50, flfl 2-6, 45; Appendix E)23 

On August 15, 2008, Mike Dorman, one of Mohave County’s building 

inspectors, advised Mr. John Williams (an MEC employee) that the County was in 

23 Appellants contended the Structure was artwork and refused to apply for a 
building permit. (ROA 50,16; Appendix E, ROA 59,YS; Appendix F; Appendix 
a 
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the process of getting a deputy sheriff to accompany a building inspector to shut 

down the construction. (ROA 50, T[ 8; Appendix E; ROA 59,q 10; Appendices F 

€3) On August 18,2008, Mi. Williams and Darrell Riedel (a building inspector for 

Mohave County) went to Appellants’ property and Mr. Williams determined that 

the clearance between the electric lines and the Structure was in violation of the 

National Electric Safety Code (“NESC”). (ROA 50 7 8, Appendices E and €3) 

Appellants were informed at that time that construction on the Structure had-to 

cease and Appellants briefly halted construction. (ROA 50,y 9; Appendices E and 

H) 

An accident or event at the Structure not only could endanger the Structure 

and life and other property on Appellants’ property, but could prevent MEC fi-om 

supplying continuous, uninterrupted power to the nearby railroad signal. (ROA 50, 

13; Appendices E, H and I) The result could be a catastrophic event. In short, 

the Structure created the potential for a serious train accident. (Id.) 

Appellants commenced construction on the Structure again. Concerned with 

the public health and safety, Mr. Doman on September 12,2008, instructed MEC 

to de-energize the overhead electric lines. (ROA 50,y 11; Appendices E and €3) 
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On September 13,2008, Mr. Williams undertook a second measurement and 

confirmed the Structure violated NESC clearance requirements. (ROA 50, 7 12; 

Appendices E and H> 
. After mailing Appellants notice on or about September 15, 2008 of the 

continuing violation and Mohave County’s direction (ROA 50, 7 14 and 16; 

Appendices E and H), MEC consulted with Ms. Ragan and Mr. Olea of the ACC 

about the situation. (ROA 50, 7 17; Appendices E and H) Then, on or about 

September 16, 2008, Appellant, Darlene Chantel, was contacted by MEC’s 

personnel at approximately 3:20 p.m. and was informed that the power lines would 

be de-energized due to the safety issues. (ROA 50 7 18; Appendices E and H) 

MEC then proceeded to de-energize the lines and to install a temporary line to 

provide service to the BNSF Railroad train signal. (ROA 50, 7 19; Appendices E 

andH) 

When the Appellants took no action to address the unsafe condition created 

by the Structure, MEC proceeded to install a permanent addition to its system to 

provide service to the train signal without utilization of the de-energized lines. 

(ROA 59 1 24; Appendices F and J> MEC incurred $47,882.04 in costs and 

accrued service charges to de-energize the lines and install first temporary and then 

8 
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permanent service to the train signal. (ROA 59; 729; Appendices F and J) Such 

costs would not have been incurred but for the unsafe condition created by 
I 

Appellants. The trial court correctly awarded MEC these costs, attorney’s fees 

and court costs incurred in defending this action, plus accrued and accruing 

interest. 

Appellants make various immaterial and unsupported assertions in their 

SOF, such as allegations that: 1) there is an absolute maximum distance allowed 
7- 

between utility poles (7 2, p. 4, Opening 2) Appellants immediately and 

continuously expressed their safety concerns regarding low hanging power lines 

and bending and cracking power poles on their property (7 3, p. 4, Opening 

Brief):’ 3) that MEC had no recorded easement or right-of-way for the portion of 

24 As Mr. Olea stated at page 4 of his determination (ROA 69, Exhibit 2; Appendix 
D): “Two final issues you have raised are the distance between utility poles and the 
resulting amount of the sag that results. MEC places its poles based upon issues of 
clearance fiom the ground to wire and fiom pole to pole. These standards are 
dictated by professional code. According to MEC, the lines in question were built 
within code specifications in 1949 and remain within tolerances today.” 
25 On November 14 and December 8 of 2005, Appellants forwarded 
correspondence, respectively to Stephen McArthw W C ’ s  Comptroller) and the 
ACC that do not mention the alleged safety concerns relating to the lines or poles 
on his premises. @OA 55; Appendix B-1) On August 13, 2008, Appellants sent 
correspondence to the Mohave County Attorney complaining of various issues, but 
did not mention safety issues, only his intent to build the Structure and equal 

9 
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its lines located on Appellant’s property (7 3, p. 3, Opening Brief)26 and 4) that the 

generators and solar system Appellants currently utilize are inadequate and very 

costly (7 2, p. 6, Opening Brief). All such irrelevant and unsupported allegations 

should be disregarded by the Court. 

ISSUES PRESENTED 

1. Whether the Appellants have abandoned or waived an appeal of the trial 
court’s grant of summary3udgment on MEC’s counterclaim and Appellants’ 
claims of breach of contract, breach of covenant of good faith and fair 
dealing, recovery of rents, negligence and intentional inflection of emotional 
distress and punitive/exemplary damages and its dismissal without prejudice 
of their quiet title and ejectment claims. 

2. Whether Appellants are entitled to present a new cladtheory - “wronghl 
termination” of electric account for recovery (and claim entitlement to 
monetary and injunctive relief) for the first time on appeal. 

3 .  Whether the trial court’s grant of summary judgment to MEC on all counts 
raised in Appellants Complaint, not withdrawn by Appellants, should be 
a ffirrned, 

treatment issues relating to County permits. (ROA 68, Exhibit 1; Appendix B-2); 
Appellants never presented any competent evidence supporting their claim that 
MEC’s poles were in poor condition: (ROA 64 and 66) 

26 Appellant acknowledged the existence of the MEC poles on his premises when 
he purchased his residence; the lines and poles were likely set over forty years ago. 
(ROA 50,77 28,29; Appendix E) 
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4. Whether the trial court’s grant of summary judgment on MEC’s 
Counterclaim should be affirmed. 

5. Whether the award of MEC’s legal fees is supported by law. 

ARGUMENT 

I. STANDARD OF REVIEW. 

When reviewing a grant of summary judgment, the Court’s role “is to 

determine whether there is any genuine issue of material fact underlying the 
&A i 

adjudication, and, if not, whether the substantive law was correctly applied.” Long 

v. BuckZey, 129 Ariz. 141, 142, 629 P.2d 557, 558 (App. 1981). The trial court’s 

determination is reviewed de novo viewing the evidence and reasonable inferences 

in the light most favorable to the party opposing summary judgment. Chalpin v. 

Snyder, 220 Ariz. 413,418,207 P.3d 666,671 (App. 2008). 

Where no genuine issues of material fact exist and the moving party is 

entitled to judgment as a matter of law, then summary judgment is appropriate. Id. 

Summary judgment is also appropriate when a plaintiff fails to assert evidence 

essential for aprima facie showing of the necessary elements for each claim. See, 

Hydroculture, Inc. v. Coopers & Lybrand, 174 Ariz. 277,283, 848 P.2d 856, 862 

(App. 1992). 

11 
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Where, as here, the Appellants failed to specify those paragraphs of MEC’s 

statement of facts they opposed as required by Rule 56(c), ARCP, or to present 

controverting evidence through affidavit or otherwise as required by Rule 56(e), 

ARCP, Appellants may not rest upon the mere allegations or denials contained in 

the pleadings, but must set forth specific facts showing that there is a genuine issue 

for trial. Northern Contracting Co. v. Allis-Chalmers Cor-., 117 Ariz. 374, 376- 

77, 573 P.2d 65, 67-68 (1977). Additionally, if summary judgment is correct for 
*- z 

any reason, even a reason which was not considered by the trial court, the 

summary judgment should be affirmed. Gary Outdoor Advert. Co. v. Sun Lodge, 

Inc., 133 Ark. 240,242, 650 P.2d 1222, 1224 (1982); Glaze v. Marcus, 151 Ariz. 

538,540,729 P.2d 342,344 (App. 1986). 

As to the standard of review for attorney’s fees, the issue of whether the 

claim arises out of an express or implied contract is a matter of statutory 

interpretation and is reviewed de novo. See A.R.S. 0 12-341.01(A); Hampton v. 

Glendale Union High Sch. Dist., 172 Ariz. 431, 433, 877 P.2d 1166, 1168 (App. 

1992). 

The trial court’s ruling granting attorney’s fees will not be set aside unless it 

lacks any reasonable basis and the record is to be viewed in the light most 

12 
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favorable to upholding the lower COLLI-VS decision. Berry v. 352 E. Virginia, L.L. C. , 

228 Ariz. 9, 13’77 21-22, 261 P.3d 784, 788 (App. 2011). The amount of the 

award is reviewed solely for abuse of discretion. See, e.g., In Re Marriage of 

Robinson and niel ,  201 Arb. 328,335 7 20,35 P.3d 89,96 (App. 2001). 

H. NO GENUINE ISSUES OF MATERIAL FACT EXIST. 

Appellants presented no affidavits or other form of evidence to the trial court 
i 

contesting the material facts relevant to their complaint: 

MEC’s lines were in place decades prior to Appellants’ acquisition of 

the property; 

0 Appellants built the Structure without securing permits from Mohave 

county; 

0 Appellants ignored stop work orders issued by Mohave County; 

0 the Structure was built under MEC’s lines; 

0 the Structure’s proximity to MEC’s lines violated the NESC and 

created a threat to public health and safety; 

0 MEC de-energized the lines at the direction of Mohave County; 

0 Arizona Administrative Code (“A.A.C.”) R14-2-211@) and MEC 

Service Rules and Regulations Subsection Il l-B (Appendix R) 
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1 

provide independent authority for MEC to terminate electric service 

without notice to protect the public health and safety; 

MEC notified both the Appellants and the ACC prior to de-energizing 

the line; 

the amount MEC incurred to de-energize and replace the electric 

lines; and 
./ 

the amount of attorney’s fees and costs incurred by MEC in 

connection with this action. 

See Statement of Facts, supra for relevant citation to the record. 

Nowhere in their Opening Brief do Appellants point to one contested fact 

that precluded granting MEC summary judgment on its Counterclaim and on all 

counts of Appellants’ Complaint that Appellants had not unilaterally withdrawn 

below. 

MEC was and is entitled to summary judgment as a matter of law on its 

Counterclaim and Counts 1, 2, 5, 6, 7 and 8 of Appellants Complaint based upon 

the law and the uncontested material facts. 

14 
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III. APPELLANTS RAVE ABANDONED OR WAIVED THE CLAIMS 
RAISED BY THEIR COMPLAINT. 

Appellants’ Opening Brief violates Rule 13(a)(6) ARCAP by failing to 

present and address any significant argument that supports the counts contained in 

their Complaint and on which MEC was granted summary judgment. As such 

Appellants should be deemed to have waived or abandoned all claims not 

supported by authority on appeal. Ritchie v. Krasner, 221 Ariz. 288,T 62, 305, 

211 P.3d 1272, 1289 (App. 2009); State v. Moody, 208 Ariz. 424,452 n. 9 ,y  101, 

94 P.3d 11 19, 1147 n. 9 (2004). 

Appellants Opening Brief presents argument only relating to 1) an alleged 

tortious termination of electric service (which as discussed infra was not argued 

below), 2) whether MEC’s lines were located in an easement or right of way 

(although Appellants had withdrawn their cause of action for quiet title/declaratory 

action resulting in its dismissal without prejudice) and 3 )  whether there was a legal 

basis to award MEC attorney’s fees. In fact, Appellants now assert “the action lies 

in tort, not contract.” (Opening Brief at 15) Appellants’ neither argue nor provide 

support to overturn the trial court’s grant of summary judgment to MEC on its 

Counterclaim or on Appellants’ claims of Breach of Contract (Count l), Breach of 

Covenant of Good Faith or Fair Dealing (Count 2), Recovery of Rent (Count 5), 
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Negligence (Count 6), Intentional Infliction of Emotional Distress (Count 7) or for 

an award of Punitive or Exemplary Damages (Count 8). These counts are not even 

mentioned in the Opening Brief and have not been preserved on appeal and must 

not be considered by this Court. Robert Schalkenbach Found. v. Lincoln Found. 

Inc., 208 Ariz. 176, 180,T 17,91 P.3d 1019,1023 (App. 2004). 

As noted, Appellants expressly withdrew Count 3 (Quiet Titlerneclaratory 

Judgment) and Count 4 (Ejectment). (ROA-63, pp. 9-10) These counts were 

dismissed without prejudice. (ROA 97; Appendix A-2) Therefore, there is no 

appealable, final judgment as to Counts 3 and 4. Usuna v. Wal-Mart Stores, Inc., 

214 Ariz. 286, 389,T 9, 151 P. 3d 1267, 1270 (App. 2007). The final form of 

judgment entered July 2, 2012 reflects that both Counts 3 and 4 had been 

withdrawn. (ROA 108; Appendix A) Importantly, Appellants never presented any 

argument below or in its Opening Brief that the withdrawal and dismissal without 

prejudice was unjustified or improper. Therefore, there is no appellate jurisdiction 

to consider the second issue listed in Appellants’ Opening Brief at p. 7 (Whether 

plaintiffs are entitled to recover use and occupancy for the placement of utility 

lines over their property without obtaining their consent) and it cannot be the 

x- 
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subject of an appeal. See Webber v. Grindle Audio Prod, Inc., 204 Ariz. 84,90,1 

26,60 P.3d 224,230 (App. 2002). 

IV. APPELLANTS IMPERMISSABLY ASSERT A NEW THEORY OF 

ARGUED BELOW. 
LIABILITY-TORTIOUS TERMDYATION OF SERVICE-NOT 

Neither Appellants’ complaint nor their pleadings below ever mention a 

cause of action for the tort of wrongful termination of service. The complaint 

merely asserts that termination occurred “without substantial warning.” (ROA 1 , 
f 

_r 

T[ 22; Appendix C) The thrust of Appellants’ complaint was that MEC’s poles and 

wires were unsafe (ROA 1 at T[(rr 17 - 19; Appendix C) and that MEC’s breach of 

some duty related thereto caused Appellants to build their Structure. (ROA 1 at T[ 

20; Appendix C) 

Nonetheless, the primary argument presented in Appellants’ Opening Brief 

is a new claim of tortious termination of electrical services. Appellants even assert 

on appeal that their action lies exclusively in tort. (Opening Brief at 15) Arizona 

case law is clear that a party cannot raise new theories on appeal to seek reversal of 

summary judgment. Cahn v. Fisher, 167 Ariz. 219, 221, 805 P.2d 1040, 1042 

(App. 1990). Hence, this Court must not entertain or address Appellants’ new, 

non-meritorious claim, of tortious termination of service. 

17 
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Appellants concede that Arizona courts have never recognized a cause of 

action for tortious termination of service. (Opening Brief at p. 9) Where such 

actions are recognized, the cases have usually involved a wronghl termination for 

nonpayment, especially where the customer had no personal obligation for the 

debt. See, e.g., Walton Elec. Membership COT. v. Snyder, 270 Ga. 62, 508 S.E. 2d 

167 (1998). Here, instead of being de-energized due to Appellants’ nonpayment, 

MEC’s lines &re de-energized upon Mohave County’~ direction in order to 

eliminate a threat to the public health and safety created by Appellants intentional 

and wilful1 disregard of stop work orders and other verbal and written warnings. 

Moreover, the procedure MEC followed in disconnecting service was in accord 

with A.A.C. R14-2-211(B) and MEC Service Rules and Regulations Subsection 

1 11-B.” Article 15, 8 3 of the Arizona Constitution vests the ACC with power to 

“make reasonable rules, regulations, and orders, by which such [public service] 

corporations shall be governed in the transaction of business within the State . . .’”* 

2 

27 The text of A.A.C. R14-2-2 1 1 (B) and MEC Subsection 1 1 1 -B are set forth in 
Appendix R. 

28 The text of Article 15, Section 3, Ariz. Const. is set forth in Appendix Q. 
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Several jurisdictions have upheld summary judgments for power companies 

sued for terminating service in response to the directive of a governmental agency 

and/or to address public safety concerns. For example, the Mississippi Supreme 

Court upheld summary judgment in a power company’s favor where service was 

terminated at a building department official’s request after the patron failed to 

secure a permit and remedy a hazardous condition on his property. Tucker v. 

Hinds County, 558 So. 2d 869, 875-76 (Miss. 1990). Holding a public utility 
J= 

commission’s rules and regulations had the force of law, ‘the South Carolina 

Supreme Court upheld the suspension of electric service without notice in 

accordance with the company’s own rules where it could reasonably anticipate a 

condition dangerous to life and property. Carroway v. Carolina Power & Light 

Co., 226 S.C. 237, 84 S.E.2d 728 (1954). S m a r y  judgment in favor of a utility 

was also upheld where a hotel’s electric service was shut off in accord with the 

rules of the public utility commission pursuant to an order by the city’s electrician 

who had found electrical code violations at the hotel. Windsor Hotel Co. v. 

Central Maine Power Co., 250 A.2d 194 (Me. 1969). These courts recognize that 

the utility could be liable for damage to life and property if it failed to act after 

being informed of the hazardous condition. It would be untenable for a utility to 
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be potentially liable when acting to protect life and property both for terminating 

service or for failing to do so. 

Appellants have presented no facts that begin to demonstrate that MEC 

breached any duty owed Appellants. As found by the trial court: “The only 

legitimate safety issue in this case has been raised by MEC since the beginning and 

is what prompted the lines to be de-energized. MEC was not negligent in de- 

energizing the power poles. MEC had no choice due to actions by [Appellants].”. 

(ROA 108 at p. 3; Appendix A) Even if this Court could consider it, there is no 

i 

merit to this new claim raised for the first time on appeal. 

V. THE TRIAL COURT PROPERLY GRANTED SUMMARY 
JUDGMENT ON COUNTS 1,2,5,6,7 AND 8 OF APPELLANTS’ 
COMPLAINT. 

While Appellants’ failure to comply with Rule 13(a)(6) waives or abandons 

the various claims raised in their Complaint, MEC briefly addresses each count 

below. 

A. 

A breach of contract action arises out of the violation of a specifically 

enumerated duty. Resolution Trust Corp. v. Western Technologies, Inc., 179 Ariz. 

195, 199, 877 P.2d 294, 298 (App. 1994); An enforceable contract is formed 

Breach of Contract - Count 1 
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through “an offer, an acceptance, consideration, and sufficient specification of 

terms”. See K-Line Builders, Inc., v. First Fed. Sav. & Loan Ass’n, 139 Ariz. 209, 

212, 677 P.2d 1317, 1320 (App. 1983). The party asserting the existence of a 

contract bears the burden of proof. See Graham v. Asbuy, 112 Ariz. 184, 185,540 

P.2d 656, 657 (1975); Berthot v. Security Pac. Bank of Ariz., 170 Ariz. 3 18, 324, 

823 P.2d 1326, 1332 (App. 1991).” U S  W: Communications, Inc. v. Ariz. Corp. 

Comm’n, 197 Ariz. 16,22,3 P.3d 936,942 (App. 1999). 
/- 

The trial court properly found that “the only contract between the parties is 

the original contract where Plaintiffs joined the cooperative. Plaintiffs have not 

shown any specific terms of the contract being violated by MEC.” (ROA 97; 

Appendix A-2) A copy of the contract is set forth in Appendix K. (ROA 63, 

Exhibit 2) Below, Appellants claimed h4EC breached its contract by failing to 

maintain safe poles and wires. (ROA 1 7 59; Appendix C )  The trial court 

concluded that Appellants never “provided any evidence that the power lines were 

an actual safety concern . . . [or] that those concerns would have warranted 

allowing [Appellants] to construct the building to protect them . . .” (ROA 108; 

Appendix A) Moreover, it is undisputed that MEC continuously provided 

electricity to Appellants up Until the Appellants created the unsafe condition 
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resulting in Mohave County instructing MEC to de-energize its lines. S u m m q  

judgment is appropriate where, as here, Appellants have not identified any material 

issues of fact and the moving party is entitled to judgment as a matter of law. 
‘ 

McAlister v. Citibank, 171 Ariz. 207, 211, 829 P.2d 1253, 1257 (1992); Orrne 

School v. Reeves, 166 Ariz. 301,309-10, 802 P.2d 1000, 1008-1009 (1990); Ariz. 

R. Civ. P. 56(c)(l). The trial court acted properly in granting MEC summary 

judgment on Count 1. 
i 

B. Breach of Covenant of Good Faith and Fair Dealing - Count 2 

Aprirna facie cake of action for an alleged breach of the covenant of good 

faith and fair dealing requires some form of valid, contractual relationship with 

definable terms. See Rawlings v. Apodaca, 151 Ariz. 149, 153,726 P.2d 565, 569 

(1986). The trial court correctly ruled that “having found that there has been no 

breach of contract there can be no finding MEC has breached any contractual 

obligation to deal in good faith.” (ROA 108, p. 2; Appendix A) Covenants of 

good faith and fair dealing do not exist in a vacuum. See Taylor v. State Farm Mut. 

Auto Ins. Co., 185 Ariz. 174, 176, 913 P.2d 1092, 1094 (1996) (explaining the 

general rule that “the underlying contract provides the basis for a bad faith 

action”). MEC was properly granted summary judgment on Count 2. 
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C. 

To state a prima facie claim for rent under A.R.S. 5 12-1271, Appellants 

Appellants, on appeal, 

Recovery of Rents - Count 5 

must be “entitled to” rent for one of the statutory 

assert MEC has no easement, right of way or agreement to occupy their property 

with utility poles and lines. Not only did Appellants voluntarily withdraw their 

Quiet Title and Ejectment claims below, they also agreed, as a condition of 

receiving electric service, to grant MEC “easements or rights of way across [their] 
-2“ 

property, for construction, use and operation of power lines necessary for the 

servicing of members in this area.” (ROA 59, fTfT 2 and 3; Appendices F and 0) 

Moreover, MEC’s poles and lines had existed on Appellants’ property for a period 

far exceeding 10 years prior to filing of their complaint. An action for recovery of 

land beyond 10 years is precluded by A.R.S. 6 12-526. “It long has been recognized 

in Arizona that an oral or parol grant of title to real property, while unenforceable 

because of the Statute of Frauds, will, when coupled with possession, give rise to 

the beginning of an adverse possession.” Paxson v. Glovitz, 203 Ariz. 63, 68, 50 

29 The statutory grounds are: 1) rent is due under a lease; 2) lands are occupied 
without any agreement for rent or tenant has overstayed a lease; 3 )  before purchase 
agreement is consummated, seller terminates agreement because of buyer’s non- 
compliance; and 4) where possessor of premises sold under judgment of court 
rehses to surrender possession. 
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P.3d 420, 425 (App. 2002). Appellants failed to allege aprima facie claim for 

rents under A.R.S. $12-1271. MEC was and is entitled to summary judgment on 

count 5. 

D. Negligence - Count 6 

A prima facie negligence claim must allege four elements: “(1) a duty 

requiring the defendant to conform to a certain standard of care; (2) a breach by the 

defendant of that standard; (3)  a causal connection between the defendant’s conduct 

and the resulting injury; and (4) actual damages.” Ontiveros v. Borak, 136 Ariz. 

i 
i 

500, 504, 667 P.2d 200, 204 (1983) (citing William L. Prosser, Handbook of the 

Law of Torts $ 30, at 143 (4th ed.1971)). The first element, whether a duty exists, 

is a matter of law for the court to decide. Gipson v. Kasey, 214 Ariz. 141, 143, T[ 9, 

150 P.3d 228,230 (2007). 

In their pleadings, Appellants suggested two duties owed to Appellants: 1) 

an unconditional duty to deliver electric power; and 2) a duty to maintain 

transmission poles at a distance of no more than 300 feet apart. The legal 

authorities cited by Appellants in their Opening Brief, pages 10- 1 1, do not support 

a claim that MEC owed Appellants such duties. At most, the authorities 

Appellants cite arguably support a duty to use reasonable care when terminating 
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service (an argument not raised below). Assuming arguendo that MEC has such a 

duty, Appellants did not present a single fact indicating MEC breached that duty 

by de-energizing its lines at the direction of Mohave County in order to address its 

public health and safety concern created by the Appellants’ own willful actions. 

Nor do Appellants address the fact that MEC acted in accord with A.A.C. R14-2- 

21 1(B) and MEC Service Rules and Regulations Subsection 1 1 1-B. Xn fact, MEK 

went well beyond the rules’ requirement by providing Appellants oral and written 

notification of the consequences of Appellants’ actions prior to de-energizing the 

lines. (ROA 50’77 9,14,16,18 and 19; Appendix H) 

J 
/ 

As to the distance between poles, Judge Jantzen found (as already noted) 

Appellants never “provided any evidence that the power lines were an actual safety 

concern . . . [or] that those concerns would have warranted allowing [Appellants] 

to construct the building to protect them . . .” (ROA 108; ‘Appendix A, ROA 97; 

Appendix A-1) 

E. 

In order to present aprima facie claim of intentional infliction of emotional 

distress, Appellants were required to allege with demonstrable evidence that 

MEC’s conduct was reckless or intentional and extreme and outrageous, 

MEC was and is entitled to s m a r y  judgment on Count 6. 

Intentional Infliction of Emotional Distress - Count 7 
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demonstrating a causal connection between the conduct and the emotional distress, 

and that the emotional distress is severe. Lindsey v. Dempsey, 153 Ariz. 230, 233, 

735 P.2d 840,843 (App. 1987) (upholding the grant of summaryjudgment due to a 

lack of evidence of an intent to ruin the plaintiffs coaching career). Whether a 

defendant's conduct may be regarded as extreme and outrageous is initially 

examined by the court as a matter of law. Restatement of Torts 2d $46 comment h. 

Appellants presented no such evidence<elating to MEC below and has pointed to 
i 

nothing in the record that could allow this Court to conclude MEC acted with 

intent to harm Appellants. The trial COW properly granted RlEC summary 

judgment on Count 7. 

F. 

This is not a cause of action at all. It is a remedy which must be associated 

PunitiveExemplw Damayes - Count 8 

with appropriate causes of action. Moreover, punitive damages cannot be awarded 

in contractual matters, Continental Nat'l Bank v. Evans, 107 Ariz. 378, 382, 489 

P.2d 15, 19 (1971); Rawlings, 151 Ariz. at 161-62, 726 P.2d at 577-78 and cannot 

be awarded in tort unless there is clear and convincing evidence that a defendant 

had evil motives and presented great risk of harm to others. Wyatt v. Wehmueller, 

167 Ark. 28 1, 806 P.2d 870 (199 1). The primary consideration in determining the 
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propriety of punitive damages is reprehensibility of conduct and severity of harm. 

Hooper v. Truly Nolen ofAmerica, Inc., 171 Ariz. 692, 832 P.2d 709 (App. 1992). 

The uncontested facts demonstrate MEC acted in accordance with direction 

fkom Mohave County, A.A.C. R14-2-211@3) and MEC Subsection 1 1 1-B and only 

after repeated notice to Appellants that the Structure being constructed without 

authority was creating a danger to the public. In response to Appellants informal 

complaint, the ACC advised Appellants that MEC had n& engaged in any 

wrongful conduct. (ROA 69; Appendix D) The grant of summary judgment on 

Count 8 should be affirmed. 

VI. MEC WAS PROPERLY GRANTED SUMMARY JUDGMENT ON 
ITS COUNTERCLAIM. 

A. Appellants are Responsible for Costs They Caused MEC to Incur. 

Appellants, neither below nor in their Opening Brief, present any argument 

that the trial court erred in granting summary judgment on MEC’s Counterclaim. 

Below, Appellants argued only that their actions in building the Structure were 

justified due to the unsafe condition of MEC’s poles and lines. However, 

Appellants presented no evidentiary support of their claim that MEC’s poles and 

lines were unsafe or that the Structure would in some way address the unsafe 
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condition. To the contrary, all evidence demonstrated that it was Appellants’ 

Structure that created the hazardous condition. (ROA 108, p. 3; Appendix A) 

Under A.A.C. R14-2-208(B)(3) Appellants are liable for MEC’s costs 

arising fi-om the customer’s neglect, carelessness or misuse. Under A.A.C. R14-2- 

206(C)(2) the customer is liable for MEC’s costs in remedying hazardous 

conditions created by the customer.30 Appellants failed to exercise “reasonable 
- 

care” to prevent loss when they built (using unsound construction methods) the 

Structure without adequate clearance under MEC’s electric lines. The Arizona 

legislature has recognized the inherent danger of working in close contact with 

high voltage lines, subjecting persons to civil penalties payable to the state for 

failing to comply with A.R.S. 0 40-360.41 et seq. (dealing with working around 

high voltage overhead lines). The Appellants have presented no legal or factual 

basis to overturn the grant of summary judgment on MEC’s Counterclaim and the 

judgment should be affirmed. 

B. Appellants Violated MEC’s Membership Application Agreement, 
Appellee’s Rules and the Bylaws. 

Appellants’ actions occmed while they were members .of MEC. Their 

Copies of A.A.C. R14-2-206 and A.A.C. R14-2-208 are set forth in fidl in 30 

Appendix P. 
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membership bound.them to obey MEC’s Bylaws, Rules and Regulations, as well 

as MEC’s tariffs (which require the cooperative members to abide by the Bylaws, 

Rules and Cooperative Regulations). Bylaws, Art 1, Sec l(c) (ROA 59, Exhibit 3; 

Appendix 0) Violation of MEC’s Bylaws, Rules and Regulations make the 

Appellants responsible for MEC’s losses. MEC’s losses are: 1) the disconnect 

costs ($12,135.09); 2) rerouting costs for the distribution lines ($23,145.47); and 3 )  

service charges (through date of judgment $12,601.48). Appellants did not contest 
/- 

the amount of damages incurred by MEC, below or in the Opening Brief and the 

trial court’s judgment should be affirmed. 

VII. MEC IS ENTITLED TO AN AWARD OF LEGAL FEES 

The trial court’s Judgment (ROA 108; Appendix A) language underscores 

the grounds for attorney’s fees: 

As to MEC’s request for attorney’s fees, the Court finds that: 
MEC did not do anything wrong by de-energizing the 
transmission lines above the Building; the Plaintiffs have failed 
to raise a prima facie case on any of their complaint’s counts; 
Plaintiffs material allegations are unsubstantiated; and it would 
have been preferable for the safety issues to have been raised 
before the ACC. Based on those findings, the Plaintiffs’ 
cooperative membership (a form of contract), the Plaintiffs’ 
allegations in Counts 1 and 2 (alleging a contract and breach 
thereof), and the unsubstantiated and fi-ivolous allegations in 
Plaintiffs’ Complaint bring this matter squarely under the 
provisions of A.R.S. 5 12-341.01 - this matter partially arises 
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out of contract and the evidence is clear and convincing that 
this lawsuit has been a form of harassment, without substantial 
jutification and groundless and not brought in good faith. 

Appellants did not contest the Application for Attorney’s Fees (ROA 101), 

Statement of Costs (ROA 100) or Form of Judgment (ROA 99) in the trial court. 

The failure to raise specific, as opposed to generalized objections before the trial 

court precludes raising the issue on appeal. Nolan v. Starlight Pines Homeowners 

Ass’n, 216 Ariz. 482, 491,TlT 37-39, 167 P.3d 1277, 1286 (App. 2007). Here the 
/- 

Appellants only alleged that they should not be penalized for pursuing remedies in 

court. (ROA 63, p. 14; ROA 65, p. 7) Appellants filed no objection below to the 

amount of attorneys fees claimed or the lack of specific findings in support of an 

award under A.RS. $5 12-341.01(A), 12-341.01(C) or 12-349. The Arizona 

Supreme Court has specifically held that a party waives, and cannot appeal the 

failure to set forth such findings if they fail to raise the objection below. Trantor v. 

Fredrikson, 179 Ark. 299,301,878 P.2d 657,659 (1994). 

On appeal, Appellants contend the award of attorneys fees was improperly 

awarded under A.RS. 6 12-349 and that the matter lies exclusively in tort, making 

A.R.S. $ 12-341.01 inapplicable. (Opening Brief at 14-15) A review of Counts 1 

and 2 of Appellants’ Complaint (ROA 1) and MEC’s Amended Counterclaim 
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(ROA 33) quickly belies Appellants claim that this action sounds solely in tort and 

does not arise out of contract, but instead sounds solely in tort. Appellants have 

not provided any basis for this Court to find the level of the award to be arbitrary. 

The award was duly supported by an uncontested Attorney’s Affidavit. (ROA 

101) 

Since A.R.S. §12-341.01(A) provides an independent legal basis for the 

award of attorneys fees, there is no need for this Court to determine whether the 

record provides clear and convincing support for an award under A.R.S. $12- 

341.01(C) and/or an award under A.R.S. 912-349:l Suffice it to say, in ruling 

that the statutory criteria were met, the trial court found no merit in the arguments 

advanced by Appellants and deemed their motivation in pursuing the claims 

inappropriate. Viewing the record in the light most favorable to upholding the 

trial court’s judgment, the award is not arbitrary and should be affirmed. 

VXII. CONCLUSION. 

x- ,- 

This is not a typical disconnect of utility services case. The Appellants 

willfidly constructed an unpermitted structure directly under MEC’s electric lines 

31 Nonetheless, the Court’s findings for attorney’s fees in the judgment satis@ and 
award under those grounds. 
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in a manner posing a hazard to themselves and the public. MEC de-energized the 

lines when directed to do so by Mohave County, but only after providing oral and 

written notice to Appellants. Appellants’ actions caused MEC to incur substantial 

costs in de-energizing and re-routing a portion of its electric distribution system. 

As reflected above, the trial court properly granted MEC summary judgment on 

Counts 1, 2, 5, 6, 7 and 8 of Appellants’ Complaint and on MEC’s Counterclaim. 

The award of damages, court costs and attorney’s fees to MEC is supported by law 
i 

and the record. The Judgment should be affirmed in its entirety and MEC should 

be awarded its attorney’s fees incurred on appeal pursuant to A.R.S. 85,  12-331, 

12-332, 12-341, 12-341.01and Rule 21, ARCAP. 

RESPECTFI-LLY SUBMITTED this 15th day of October, 2012. 

CURTIS, GOODWIN, SULLIVAN, 
UDALL & S C H W ~ ,  P.L.C. 

By: /s/ L m  K. Udall 
Michael A. Curtis 
Lany K. Udall 
5 0 1 East Thomas Road 
Phoenix, Arizona 85012-3205 
Attorneys for Mohave Electric 
Cooperative, Incorporated 
Appellee 

32 

File: 1234-007-0044-0003; Desc: Answering Brief; Doc#: 141237~1 



CERTIF'ICATE OF COMPLJANCE 

Pursuant to ARC@ 14, I certify that the attached brief uses 

proportionately spaced type of 14 points or more, is double-spaced (except for 

Headings, Footnotes and Quotations) using a Roman font and contains 6,040 

words. I further certify that the foregoing brief does not exceed 40 pages. 

CURTIS, 4- GOODWIN, SULLIVAN, 
UDALL & SCHWAB, P.L.C. 

By: /s/ Larry K. Udall 
Larry K. Udall 

33 

File: 1234-007-0044-0003; Desc: Answering Brief; Do&: 141237~1 



CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of Appellee’s Answering Brief 
has been electronically filed with the Clerk of the Court for the Arizona Court of 
Appeals for Division 1 by using AZ TurboCourt system on October 15,2012. 

Two copies of the foregoing mailed this 15* day of October, 20 12, to: 

Dustin R. Chantel 
Elizabeth D. Chantel 
10001 East Hwy 66 
Kingman, Arizona 86401 

/s/ Larry K. Udal1 



COURT OF APPEALS 

DIVISION ONE 

DUSTIN R CHANTEL and 
ELIZABETH D. CHANTEL, 
husband and wife, 

Appellants, 
*' 

V. 

MOHAVE ELECTRIC 
COOPERATIVE, INC., an Arizona 
non-profit corporation, JOHN and 
JANE DOES I - X; BLACK AND 
WHITE CORPORATIONS I - X, 

Appellees. 

CASE NO. 1 CA-CV 12-0411 

Mohave County Superior Court 
Cause No. S8015CV2009-02574 

APPELLEE'S APPENDIX TO ITS ANSWERING BRIEF 

Michael A. Curtis, State Bar No. 001876 
mcurtis40 1 @aol.com 

Larry K. Udall, State Bar No. 009873 
ludall@cgsuslaw.com 
501 East Thomas Road 

Phoenix, Arizona 85012-3205 
Telephone: (602) 393-1700 

Attorneys for Appellee Mohave Electric Cooperative, Incorporated 

mailto:aol.com
mailto:ludall@cgsuslaw.com


A Judgment (ROA 108) 

A- 1 Minute Entry of November 9,201 1 (ROA 70) 

A-2 Minute Entry of May 2 1,20 12 (ROA 97) 

B Chronology of Purported “Safety Issues” Over Poles and Lines; (ROA 83; 
Exhibit A) 

B-1 Chantel 1 1/14/05 Letter to MEC; Chantel 12/8/05 Letter to ACC (ROA 83, 
Exhibit B 

B-2 Chantel 8/13/08 Lett& to County Attorney (ROA 68, Exhibit A) 

B-3 Picture of Structure (ROA 83, Exhibit C) 

C Complaint (ROA 1) 

D Steven Olea Report (ROA 69, Exhibit 2) 

E Statement of Fact for Motion for Summary Judgment on all Counts of 
Plaintiffs (without exhibits) (ROA 50) 

F Statement of Fact for Motion for Summary Judgment re MEC’s 
Counterclaim (without exhibits) (ROA 59) 

G Report of Dennis Hughes in support of Motion for Summary Judgment 
(ROA 59, Exhibit 8 to Counterclaimants Statement of Facts in Support of Its 
Motion for Summary Judgment on Its Claim) 

H AEdavit of John Williams in support of Motion for Summary Judgment 
(ROA 50, Exhibit 3 to Statement of Facts in Support of Its Motion for 
Summary Judgment on all Counts of Plaintiffs and ROA 59, Exhibit 5 to 
Counterclaimants Statement of Facts in Support of Its Motion for Summary 
Judgment on Its Claim) 

-2- 

File: 1234-007-0044-0003; Des: Appellees Appendix, Doc#: 140239~1 



I 

J 

K 

L 

M 

N 

0 

P 

Q 

R 

Affidavit of Tom Longtin in support of Motion for Summary Judgment 
(ROA 50, Exhibit 5 to Statement of Facts for Motion for Summary 
Judgment on all Counts of Plaintiffs and ROA 59, Exhibit 6 to 
Counterclaimants Statement of Facts in Support of Its Motion for Summary 
Judgment on Its Claim) 

Affidavit of Arden Lauxman in support of Motion for Summary Judgment 
(ROA 59, Exhibit 7 to Counterclaimants Statement of Facts in Support of Its 
Motion for Summary Judgment on Its Claim) 

Chantel Application for Membership and Electric Service (ROA 59, 
Exhibit 2 to Counterclaimants Statement oflFacts in Support of Its Motion 
for Summary Judgment on Its Claim) 

September 15,2008 Mohave County Stop Work Order (ROA 50, Exhibit 2 
to Statement of Facts for Motion for Summary Judgment on all Counts of 
Plaintiffs) 

September 15,2008 Notice Letter (ROA 50, Exhibit 5 to Statement of Facts 
for Motion for Summary Judgment on all Counts of Plaintiffs) 

September 17,2008 Facsimile (ROA 50, Exhibit 6 to Counterclaimants 
Statement of Facts in Support of Its Motion for Summary Judgment on Its 
Claim) 

MEC Bylaw Art. 1, Sec. 1 

A.A.C. R14-2-206 A.A.C. R14-2-208 

Art. 15, 3 3, Ariz. Const. 

A.A.C. R14-2-211 and MEC Rule Subsection 1 1 1-B 

-3- 

File: 1234-007-0044-0003; Desc: Appellees Appendix; Do&: 140239~1 



DATED this 15* day of October, 2012. 

CURTIS, GOODWJN, SULLIVAN, 
UDALL & SCHWAB, P.L.C. 

By: /s/ Larry K. Udall 
Michael A. Curtis 
Larry K. Udall 
5 0 1 East Thomas Road 
Phoenix, Arizona 85012-3205 
Attorneys for Mohave Electric 

Cooperative, Incorporated 
Appellee 

-4- 

File: 1234-007-0044-0003; Desc: Appellees Appendix; Doc#: 140239vl 



APPENDIX A 

Judgment Dated July 2,2012 

ROA 108 



I 10 

i I I  

12 

13 

14 

15 

16 

17 

19 

20 

21 

22 

23 

24 

25 

The Law Offices of 
CURTIS, GOOD WIN, SULLIVAN, 

501 East Thomas Road 
Phoenix, Arizona 85012-3205 
Telephone (602) 393-1700 

UDALL & SCHWAB, P.L.C. 

firm@cgsuslaw.com 
Michael A. Curtis, Esq. #001876 
Mcurtis40 1 @aol.com 
Larry K. Udall. Esq. #009873 
I $alI@cgslisraw.com ~ _ _ _ ~  - - - -  _ _  ~ _ _  -~ 

Attorneys for Mohave Electric Cooperative 
J 

IN THE SUPERlOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF MOHAVE 

DUSTIN R. CHANTEL and ELIZABETH D. 
CHANTEL, husband and wife, 

Plaintiffs, 
V. 

MOHAVE ELECTRIC COOPERATIVE, 
NC., an Arizona non-profit corporation; 
lOHN and JANE DOES, I-X; BLACK and 
WHITE CORPORATIONS I-X, 

Defendants. 

vIOHAVE ELECTRIC COOPERATIVE, 
NC., an Arizona non-profit corporation; 

Counterclaimant, 
J. 

XJSTIN R. CHANTEL and ELIZABETH D. 
3HANTEL, husband and wife, 

Counterdefendants. 

CASE NO. CV 2009-&7 3 
JUDGMENT 

(Assigned to The Honorable Lee IF. Jantzen) 

The Court took under advisement several motions after the March 28,2012 oral argument: 

-1 - 
ksc. Judgment 05 22 12; D t d .  128959~1 
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2) Plaintiffs’ Motion for Reconsideration to Reinstate Counts 4, 5 and 8; II 

5 

_._ - 6 

7 

8 

9 

10 

1 1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

3 

4 

5 )  Defendants’ Motion for Order on its Request to Admit Not Answered; and 

6 )  Defendant’s Motion for Sanctions _ . ~  . for Plaintiffs’ Failure to Answer . .  Interrogatories. 

The Court has reviewed the pleadings, the relevant codes, statutes and case law and the oral 

argument of the two parties. The Gout?- has also considered the whoIe history of this file including 

prior rulings on motions. This case arises from Plaintiffs’ construction in 2008 of a 6,200 square foot 

building (the “Building”), originally described by Plaintiffs as “Artwork,” with insufficient clearance 

under Defendant Mohave Electric Cooperative (“MEC’I) transmission lines, resulting in the Mohave 

County Special Services Division (“MCSSD”) directing MEC to de-energize the transmission lines 

over the Building. After the transmission lines over the Building were de-energized, Plaintiffs 

initially pursued MEC in Arizona Corporation Commission (“ACC”) informal and formal complaint 

proceedings. The informal proceeding was resolved in MEC’s favor. Before any hearing was 

conducted on the subsequent formal complaint Plaintiffs brought before the ACC, Plaintiffs filed this 

lawsuit with eight counts against MEC. 

On November 9, 201 1 during oral argument, Plaintiffs withdrew Count 3 (Quiet Title) and 

Count 4 (Ejectment). 

On November 9, 2011 after oral argument, the Court granted MEC‘s Motion for Summary 

Judgment on Count 5 (Recovery of Rents), Count 7 (Intentional Miction of Emotional Distress) and 

on Count 8 (Punitive Damages). 

The Court has reviewed Plaintiffs’ Motion for Reconsideration and the Response filed by 

MEC. Plaintiffs have not that raised any additional issues of fact since oral argument. Accordingly, 

IT IS ORDERED denying Plaintiffs’ Motion for Reconsideration on Count 5 (Recovery of 

3) Defendant’s Motion for Reconsideration of Summary Judgment on Counts 1 , 2  and 6; 

4) Defendant’s Motion for Striking of Plaintiffs’ Motion for Reconsideration; 
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Rents), Count 7 (Intentional Infliction of Emotional Distress) and on Count 8 (Plaintiffs' request for 

punitive damages). 

At that same hearing on November 9, 2011 the Court denied Defendant's Motion for 

Summary Judgment as it related to Count 1 (Breach of Contract), Count 2 (Breach of Covenant of 

Good Faith) and Count 6 (Negligence) and MEC's Motion for Summary Judgment on MEC's 

Counterclaim against Plaintiffs. This denial . ._ was a close call by the ~ Court . -  and done with the 

expectation and avowal by Plaintiffs that additional discovery would be forthcoming. Since that time 

Plaintiffs have not provided sufficient additional discovery to address the inain issues that they have 

raised in any of the pending causes of action. In retrospect, the Court's denial of MEC's entire 

motion was incorrect. 

With regard to Count I (Breach of Contract), the only contract between the parties is the 

original contract where Plaintiffs joined ME(: aq members. Plaintiffs have not shown any specific 

terms of the contract being violated by MEC. Plaintiffs now argue that they built the Building as a 

"safety" concern due to the position and condition of the MEC transmission lines. However, that 

issue was only raised in one letter in 2006 to MEC and that letter is not sufficient to show that safety 

from the transmission lines was the reason for the construction of the Building. Plaintiffs never took 

their alleged concerns to the ACC before constructing the Building, nor have they provided any 

evidence that the transmission lines were an actual sat'ety concern. Nor does any evidence exist that, 

even assuming legitimate safety concerns existed at the time, that those concerns would have 

warranted allowing Plaintiffs to construct the Building to protect them from the transmission lines. 

The evidence shows that MCSSD's direction to MEC to de-energize the transmission lines over the 

Building was based on safety concerns that included the insufficient clearance between the Building 

and MEC's transmission lines. 

With regard to Count 2 (Breach of Contractual Obligation to Deal in Good Faith), having 

found that there has been no breach of contract, this Court finds that there is no basis to find that 

-3 - 
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MEC has breached any contractual obligation to deal in good faith, 

With regard to Count 6 (Negligence), Plaintiffs have failed to show MEC's actions to be 

qegligent in any manner. The "safety" concern recently emphasized by Plaintiffs as the reason for the 

:onstruction of the Building is a recent purported concern raised by the Plaintiffs that has no merit. 

lhe only legitimate safety issues in this case have been raised by MEC since the beginning and are 

That led to the transmission . .  lines to be de-energized. --MEC wasnot negligeet jn-de-energizing the 

.ransmission lines. MEC had no choice in its course of action due to actions by the Plaintiffs and the 

nandate from the MCSSD. Under industry guidelines, the Building was constructed too cbse to the 

ilready existing transmission lines. The Plaintiffs constructed the Building without notice to the 

County or MEC, without perniission and without addressing various legal issues. Had the Plaintiffs' 

:onduct been otherwise, there might have been a resolution without MEC being obligated to de- 

mergize the transmission lines. Based on the foregoing, 

IT IS ORDERED granting MEC's Motion for Reconsideration on Counts 1,2 and 6. 

IT IS FURTHER ORDERED granting MEC's Motion for Summary Judgment on Counts 1 

[Breach of Contract), Count 2 (Breach of Contractual Obligation to Deal in Good Faith) and Count 6 

peg1 i gence) . 

IT IS FURTHER ORDERED granting MEC's Motion for Summary Judgment on MEC's 

Counterclaim against Plaintiffs Dustin Roger Chantel and Elizabeth I). Chantel, both jointly E 

husband and wife and individually, in the Motion's stated amounts for: 1) disconnect costs 

($12,135.09); rerouting costs for the distribution lines ($23,145.47); and 3) service charges (amouni 

requested and not objected to - $12,601.48) - for a total amount of $47,912.04, bearing interest at the 

rate ofkm-peremt per annum on the principal from the date of entry of Judgment until satisfied. 
#!.as waT& 

As to MEC's request for attorney's fees, the Court finds that: MEC did not do anything wrong 

sy de-energizing the transmission lines above the Building; the Plaintiffs have failed to raise ayrima 

f k i e  case on any of their Complaint's counts; Plaintiffs' material allegations are unsubstantiated; and 

4 
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it would have been preferable for the safety issues to have been raised before.the ACC. Based on 

those findings, the Plaintiffs' cooperative membership (a foim of contract), the Plaintiffs' allegations 

in Counts 1 and 2 (alleging a contract and breach thereof), and the unsubstantiated and frivolous 

sllegations in Plaintiffs' Complaint bring this matter squarely under the provisions of A.R.S. $12- 

341.01 - this matter partially arises out of contract and the evidence is clear and convincing that this 

lawsuit ~- has .. been ~ a-forq _of harassment, without substantial ju_sstificgtign and _groundless and not 

brought in good faith. Accordingly, the provisions of paragraphs A and C of $12-341.01 and $349 

are deemed satisfied for the awarding of attorney's fees. Accordingly, 

IT IS FURTHER ORDERED that MEC or its assignee is awarded attorney's fees in this 
4.2s @ 

matter the sum of $127,525, to accrue interest at the legal interest rate of+m-pweM (rn Per 

annum until paid in full and costs in the amount of $178. 

IT IS FURTHER ORDERED denying MEC's Motion for Sanctions for Plaintiffs' Failure to 

Answer Interrogatories and Requests to Admit. 

Based on the rulings above, the Court finds Plaintiffs' Motion for Judicial Determination of all 

Counts is moot. 

DATED 

MOHAVE COUNTY SUPERIOR COURT 
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Judge: Honorable Lee Jantzen 
Division: 4 Courtroom: D 
Court Reporter: Sandy Ong-Wolf 

Virlynn Tinnell, Clerk of Superior Court 
By: Kari Dubay, Deputy Clerk 

Hearing Date: 11/09/2011 

DUSTIN R CHANTEL and ELIZABETH D. 
CHANTEL, husband and wife, 

Plaintiffs, 
vs. 

MOHAVE ELECTRIC COOPERATIVE, INC., 
an Arizona non-profit corporation; JOHN and 
JANE DOES, I-X; BLACK and WHITE 
CORPORATIONS I-X, 

Defendants. 
MOHAVE ELECTRIC COOPERATIVE, INC., 
an Arizona non-profit corporation, 

Counterclaimants, 
vs. 

DUSTIN R CHANTEL and ELIZABETH D. 
CHANTEL, husband and wife, 

Coun terdefendants, 

CASE NO: CV-2009-02574 ;-s 

MOTION FOR SUMMARY JUDGMENT 

START: 1:31 P.M. 

APPEARANCES: Dan Dodds, Attorney for and with Plaintiff(s); Larry Udall, Attorney for and with 
Defendant(s). 

This is the time set for hearing on two Motions for Summary Judgment; one filed by Defendant Mohave 
Electric Cooperative; and the other filed by Counterclaimant Mohave Electric Cooperative. 

The Court acknowledges it has seen and reviewed the Motions and the Responses. 

Counsels present arguments. 

Discussion ensues. 
1 



IT IS ORDERED granting the Motion for Summary Judgment as to Count 5 with regards to the rent. 

IT IS FURTHER ORDERED granting the Motion for Summary Judgment as to Count 7, intentional 
infliction of harm. 

IT IS FURTHER ORDERl3D granting the Motion for Summary Judgment with regards to punitive 
damages. 

With regards to Count 1, Breech of Contract, Count 2, Breech of Covenant Good Faith and Count 6, 
Negligence Claim; 

Discussion ensues. 

IT IS ORDERED denying the Motion for Summary Judgment by the Defendant. 

IT IS FURTHER ORDERED denying the Motion for Summary Judgment by the counterclaimants. 

Discussion now ensues regarding the status of this case. 

Mr. Dodd's makes statements and requests he be allowed to speak with his client and Mr. Udal1 to 
discuss the  possibility of a resolution. 

The Court proposes setting this matter for a Status Conference in approximately 60-days; counsels 
concur. 

IT IS ORDERED setting this matter for a Status Conference on Thursday, January 26,2012 at 1:30 
p.m., at which parties may appear telephonically. The Plaintiff is instructed to initiate the call. 

The Court recesses at 2:46 p.m. 

cc: 

Dan R Dodds * 
THE DODDS LAW F'IRM PLC 
Attorney for Plaintiffs/Counterdefendants 

Larry K Udall * 
CURTIS GOODWIN SULLIVAN UDALL & 
SCHWAB PLC 
Attorney for DefendantslCounterclaimants 

Honorable Lee Jantzen * 
Division 4 

2 
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IN THE SUPERIOR COURT OF THE STATE OF &w 
IN AND FOR THE COUNTY OF M O H A e o  NOT 

A ALL ITEMS CHECKED 
AND INITIALED 

HONORABLE LEE F. JANTZEN 

DATE: May 21,201 2 

DUSTIN R. CHANTEL and 
ELIZABETH D. CHANTEL, husband 

DIVISION IV *le 

I NOTICHRULINGIORDER 1 
-9and wife, i 

Plaintiffs, 

vs. NO. CV-2009-02574 

MOHAVE ELECTRIC COOPERATIVE, INC., 
an Arizona non-profit corporation; 
JOHN and JANE DOES, I-X; BLACK and 
WHITE CORPORATIONS I-X, 

Defendants. 

The Court took under advisement several motions after the March 28,2012 oral 

argument. Those motions included Plaintiffs' Motion to Have a Judicial Determination 

on All Counts, Plaintiffs' Motion for Reconsideration to Reinstate Counts 4, 5 and 8; 

Defendant Motion for Reconsideration of Summary Judgment on Counts 1,2 and 6; 

Defendant's Motion for Striking of Plaintiffs' Motion for Reconsideration; and Defendant 

Motion for Sanctions for Plaintiffs' Failure to Answer Interrogatories. 

The Court has reviewed the pleadings, the relevant codes, statutes and case law 

and the oral argument of the two parties. The Court has also considered the whole 

history of this file including prior rulings on motions. 

This case arises with the Plaintiffs building in 2008 a 6,200 square foot building, 

originally described by Plaintiffs as "Artwork," too closely underneath Defendant 

Mohave Electric Cooperative (hereinafter "MEC") power lines, resulting in the Mohave 

County Special Services Division (hereinafter "MCSSD") directing MEC to de-energize 

the power lines. Plaintiffs then filed this lawsuit alleging multiple torts against MEC. 

On November 9, 201 1 during oral argument, Plaintiffs withdrew Count 3, 

MAY 2 12012 

CURTIS, GOODWtN, SULLIVAN, 
UDAU, & SCHWAB, R C  



Title; and Count 4, Ejectment. If the Court has not done so already, based on Plaintiffs’ 

withdrawal of the claims, IT IS ORDERED dismissing Count 3, Quiet Title and Count 

4, Ejectment without prejudice. 

On November 9,201 1 after oral argument, the Court granted MEC’s Motion for 

Summary Judgment on Count 5, Recovery of Rents; Count 7, Intentional Infliction of 

Emotional Distress and on Plaintiffs’ request for punitive damages. The Court has 

reviewed Plaintiffs’ Motion for Reconsideration and the Response filed by MEC. 

Nothing has changed that raised any additional issues of fact since oral argument. 

IT IS ORDERED-denying Plaintiffs’ Motion for Reconsideration on Count 5, 

Recovery of Rents; Count 7, Intentional Infliction of Emotional Distress and on 

Plaintiffs’ request for punitive damages. 

At that same hearing on November 9,201 1 the Court denied Defendant‘s Motion 

for Summary Judgment as it related to Count 1 : Breach of Contract; Count 2: Breach of 

Covenant of Good Faith; and Count 6: Negligence and MEC’s Motion for Summary 

Judgment on MEC’s Counterclaim against Plaintiffs. This denial was a close call by 

the Court and done with the expectation and avowal by Plaintiffs that additional 

discovery would be forthcoming. Since that time Plaintiffs have not provided sufficient 

additional discovery to address the main issues that they have raised that might give 

rise to any of the pending causes of action. In retrospect, the Court denial of MEC’s 

entire motion was incorrect. 

With regard to Count I: Breach of Contract, the only contract between the parties 

is the original contract where Plaintiffs joined the cooperative. Plaintiffs have not shown 

any specific terms of the contract being violated by MEC. Plaintiffs now argue that they 

built their building as a “safety“ concern due to the position and condition of the MEC 

power lines. However, that issue was only raised in one letter in 2006 to MEC that is 

not sufficient to show that safety from the power lines was the reason for the 

construction of the building. Plaintiffs never took their concerns to the ACC, nor have 

they provided any evidence that the power lines were an actual safety concern. Nor 

does any evidence exist that, even assuming legitimate safety concerns existed at the 

time, that those concerns would have warranted allowing Plaintiffs to construct the 

building to protect them from these defensive lines. The evidence shows that MCSSD 



direction to MEC to de-energize the power lines was based on safety concerns from 

having Plaint i i ’  building having inadequate clearance from the power lines. 

With regard to Count II: Breach of Contracfual Obligation to Deal in Good Faith, 

having found that there has been no breach of contract there can be no finding MEC 

has breached any contractual obligation to deal in good faith. 

With regard to Count VI: Negligence, P l a i n t i  have failed to show MEC’s 

actions to be negligent in any manner. Once again, the “safety” concern recently 

emphasized by Plaintiffs as the reason for building is more of a recent concern raised 

by the Plaintiffs that is without merit. The only le$imate safeiy issue in this case has 

been raised by MEC since the beginning and is what prompted the lines to be de- 

energized. MEC was not negligent in de-energizing the power poles. MEC had no 

choice due to actions by the Plaintiffs. The Plaintiffs’ building is too close to the already 

existing power lines. Plaintiffs’ building was built without warning, without permission 

and without finalizing legal issues that might have led to a resolution short of MEC 

being obligated to turn off the power. 

IT IS ORDERED granting MEC’s Motion for Reconsideration on Counts 1,2 

and 6. IT IS FURTHER ORDERED granting MEC’s Motion for Summary Judgment 

on Counts I, Breach of Contract, Count 2, Breach of Contractual Obligation to 

. Deal in Good Faith and Count 6, Negligence. 

IT IS FURTHER ORDERED granting MEC’s Motion for Summary Judgment 

The Court finds that MEC did not do anything wrong by turning off the power to 

on MEC’s Counterclaim against Plaintiffs. 

the power lines above the Plaintiffs’ building, that the Plaintiffs have failed to raise a 

prima facie case on any of the seven counts in the Complaint and that the matter of 

safety would have most appropriately raised before the ACC. Based on those findings, 

IT IS FURTHER ORDERED that MEC is awarded attorney’s fees in this matter. 

IT IS FURTHER ORDERED denying MEC’s Motion for Sanctions for 

Plaintiffs Failure to Answer Interrogatories. 

Based on the rulings above, the Court finds Plaintiffs’ Motion for Judicial 

Determination of all Counts is moot. 

Counsel for MEC is directed to file a Judgment consistent with the above rulings. 



cc: 

Roger and Elizabeth Chantel 
10001 East Highway 66 
Kingman AZ 86401 
Plaintis Pro Per 

Michael A. Curtis* 
Larry K. Udal1 
CURTIS, GOODWIN, SULLIVAN, UDALL & SCHWAB, P.L.C. 
Attorneys for Defendant 

Honorable Lee F. Jantzen 
Division IV 
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CHRONOLOGY OF PURPORTED “SAFETY ISSUES” 
OVER POLES AND LINES 

11-14-05 
explaining his desire to build on his premises and complaining of MEC’s poles on 
his property BUT DID NOT EXPRESS ANY SAFETY CONCERNS. 

Chantel sends letter to Stephen McArthur (MEC’s Comptroller) 

12-8-05 
extension issues and utility easement issues) BUT FAILS TO MENTION ANY 
SAFETY CONCERNS CAUSED BY MEC’S POLES. 

Chantel writes letter to ACC expressing all of his issues with MEC (line 

Summer of 2008 - construction starts on 6,200 square foot Artwork - no plans 
used by Plaintiffs and no construction permit applied for. 

8-7-08 
stage. 

Mohave County issues and delivers stop order to Chant& in early 

8-13-08 Chantel sends letter to Mohave County Attorney complaining of 
various issues (Exhibit 1 to Reply for MSJ -2) CHANTEL DOESN’T MENTION 
SAFETY ISSUES - only advises of “artwork” and equal treatment issues for 
permits. 

8-18-08 
Artwork and transmission lines. As the case cited by Plaintiffs demonstrates, even 
inadequate clearance of just inches practically creates strict liability or negligence 
per se for a utility company. 

, 

MEC conducts 1‘ of two measurements on clearance between 

9-15-08 MEC delivers letter to Chantels advising of imminent power shut-off. 

9-16-08 
power de-energizing. Power shut off occurs and lines rerouted. 

MEC contacts ACC and explains its dilemma and crisis - ACC oks 

9-30-08 
informal complaint filed with Arizona Corporation Commission. 

Plaintiffs first apparent mention of “safety concerns” stated in 

PLAINTIFF NEVER HAD SAFETY ISSUES OVER MEC’S POLES AND 
TRANSMISSION LINES WHEN THE PLAINTIFFS CONSTRUCTED THEIR 
ARTWORK. 
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August 13,2008 

Roger Chantet 
10001 E. Hwy 66-- 
Kingman, AZ 864-01 . 

M a t t  Smith 
Mohave CountyAf3orney Office - 
315 4th Street . 
KiFtgman, AZ 86401 

bear Mr. Smith, 
,- 

I am writing you this letter because our little area has been experiencing turmoil 
for a number of years. When I first moved out to this area I promoted the idea of 
people getting the necessary permits. When cour~ty departments and their 
employees failed to assist the people in this area 1 helped the peopte f i l l  out the 
necessary papers to get their permits and even assisted peapfe that bought 
property in this area that were from out of state. We were moving along as a 
community. men a few years back a number of people moved into the area and 
bid not acquire anytype of permits. The people in the area, including mysetf, felt 
that the type of sewage systems these people were using were not adequate for 
t h e  number of people that were located an the property. A year or two ago I 
sent coqnty departments a tetter telling them that some of the sewage waste 
could be causing above ground bacteria, which could be spread to schools by the 
children that lived on the property that  had irnpraper'waste disposal systems. It 
appeared that the county had little concern about the complaint and abandoned 
their responsibility regarding the acquiring of permits in the area. If you wduld 
check the records you will find that all o f  my projects were permitted prior to this 
time. I have a history of trying to protect each individual's property rights. 

The following issue will be in your department in the near future, The reason it 
will be in ybur department is that Mohave Electric placed a power line through 
the middle af my property without getting an easement. I informed them that I 
was going to create some a r t  on my property and that it may be under their 
power tines. 'hey tofd me I would have to pay them if I wanted their power lines 
moved. They didn't seem to  be concerned about me creating some ar t  on my 

1 



, 

property. The other day they stopped by and told me I could not create my art 
under their power lines. They went to the  planning department and claimed 1 
was building a structure and that I did not have a building permit. Now we have 
an issue with the planning department. They are claiming that my art work is a 
structure. I checked the county regutations to see what the requirements were 
for my art work, When checking cwnty  employee certifications on inspections it 
appeared that Mohave Counv does not employ any certified individuals that can 
inspect the a r t  creation procedure t h a t  I am using, Yet they stitl claim i t  is a 
structure, I think that certain individuals within the  planning department are 
taking special steps to discriminate against me because I am a visionary and I 
workvery hard to protectall of my individuaf rights afforded by law and by the 
Constitution of the United States. 

I am requesting that you investigate the complaint I submitted a while hack 
regarding t h e  people who did not acquire ‘the n9cessary perm& or are pot in 
compliance with county iaw in this area. I and a number of other people feel that 
t h e  only way the law can be administered justly and fairly is to have every person 
in the area brought into compliance. Anything less would be a pure act of 
discrimination by only attacking my piece of art  and reclassifying it as a structure 
and requiring me to obtain permits- 

I am also requesting the county to check on t h e  people in the planning 
department that are perfmfng discrimination actions as well as jeopardizing my 
art work. 

1 am also askingthat Mohave Country government departments not become 
involved with Mahawe Electric regarding our right-a-way dispute. 

Part  of your job as an elected official af this c6unQ is to see that the law is 
administered jmdy and fairly. May Cad give you wisdom in this matter. 

Copy sent to Chris Ballard Planning and Zoning Director 

2 
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Complaint and contributed to Flaintifk’ damages. Pfahtiflk wiU seek leave o f  Court to, m a  

Kis Com;plaint to show the tnxe names, cdpacities and relationships when they have be 

ascertained. 

4, The evenis dleged h this Complaint occurred in.Mohave County2 &on. 

Defondant is or was present in Arizona, doing business in Arizona, a d o r  caused events 1 

occur in Arizona out of which Plainti@’ causes of action &a. The real property that is tl 

subject of this l m i t  i s  located in’Mohave County, Arizona, . The amount ih controveh 

exieeds the minimal jurisdictional amount, 

5. Jurisdiction and venue are proper in this Court. 

GENERAL AL~LEGATXONS 
6,  Since X)ccember 1999 and to the present date, ‘the C h m h  owned rd propert 

loosted at 10001 East Highway 66, Kingman, Arizona 86401 (the ‘Cpropmty’’] and with th 

fbll0wb.g legal description: . 

~T PORTION OF SECTION 5, LYING NORTH AND EAST OF U.S. HIGHWA1 
66, TOWNSHllp 23 NORTH, M G E  14 WEST OF GLA AND SALT RlVEl 
BASE AND h4ERlDWp MOHAVE COUNTY, &UZONA. 

At all material times the Chantels have been customers of MEC, who deliverec . 7. 

:XeCtfid power to the ChanteIs’ residence, whi~h is located on the Property. 

.The Chmtels and MEC had a contmtud relationship in which MEC wa 

jbligakd to provide h e  safe delivery of eleclrkity to the Chantels’ residence in exchange fo 

)ayment from the C h t e h .  

8. 

9. 

10. 

The Chant& have dwys Xfaaa.de timely payments to MeC. 
At all. times since the Chant& have owned the Property, m ovahead eiectrica 

lower line has’ run across the southern portion o f  the Property (the “Old Line”), generallj 

tmxhlg ixl an east-west directiorz 

1 1. Defendant MEC! i s  the owner and opmkor of the Old Line, a 

2 

- .  
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10 

11 

12. Defendant rvlEC has no recorded easmknt. or right-of-way for Ehe portion of the 

Old Line located on the Property. 

13. A/ISEC fias asserted that it received permission &om prior owners of the Property to 

run the Old Line amss the Property. 

14. Prior to September 16, 2008, the Charrtels' residence received electricity from 

another overhead electrid power line that was comated to the Old Line. 

15.. Numerow wooden poles swpport 'the Old Line. The average & i c e  between 

nost o f  the wooden poles along the Old Lint: is appm-1~ 300 €&t, However, a distance of 

ippruximately 700 fmt exists between two wdodm pd.!.es that cross the Chateis' Property, 

12 

1: 

1 4  
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. 16.. ' MEC, pursuant to Arizona Aclmih~trati~e Code 8 14-2-208@), is required 1 

lonstmct and maintain wooden power poles 'such as the ones located on and around th 
3mntels' Property in accordatlce with the 1997 ANSI C2 National. Electrid &€e@ Codc 

vhich permits a maximum distance of 300 feet.to exlist between power poles offbe'tylpe at issut 

17:. In or around 2006, the Chmtek notied the power fineSconnected to the OM Kin 

vere hanging dmgemdy low over the' Property and certain wooden poles frm rhe.01d.Lii 

iat me located on th6 .Property were bending and cmcking. 

18. Since 2006, the Cbte l s  have expressed their safety concern regarding the 101 

an& power lines and the bending and cracking power poles to, among ofhers, Dcfmdm 
E C  and requested that MEC repair the Old Line. 

19. Despite numerous requests h m  the Chantels, Defendant MEC fkiled to repair thc 
Old Line or otfrerwise take any actiun to correct the dangerous madition of the power poles m 

the lines. 

20, During the summFr of 2OO8, the Cktels  began buiIdhg, at a substaotial cost, I 

fimctional piece of artwork d e r  the low hanging power lines to catch or deflect any lines 01 

wooden poles' that might break and fall in order to protect themselves, their guests and kvih 

and their property Born the dmgw posed by the power poles md lines. 

3 



1 

2 

3 

4 

5 

6 

I 

8 

9 

IQ 
11 

l2 I 
13 

14 

21. On or about September 16,2008, Defendaxlt MEC built a new overhead electric 

ower Iine that ma lpdlal to the Old Line, but was located imnnediatdy south af the hopen 

he ‘Wew Line?’), approximately 75 fwt away from tbe Old Lime. 
22. hnmdably after the completion of the New Line, and without any Substaal‘r; 

wring, MEC abruptly discomwted the electricity to the Chantels’ residence. 

23. Afterheir elecfricity was CliscomeCEed, the Chaxltels made lzumerous requests t 

EC askhg it to reinstate electricity. 

MEC refbed, and conthus to r e b e ,  to rehstite deckcity to &e Chaatek 

isidence &less tbe Chantels pay approxiptely $12,000 for the costs o f  building the N& Lint 

24, 

25. As a result of Defendant MEC’,s &connection o f  ekctricky, the chantels hav 

m forced to find alternative sources of electricity, including, but not limited to, generators aa 

llar p ~ w w  systems, at considerable cast. 

26. The’generators that the Chant& have beat  wing, in addition to bchg very costly 

B not m adequate some of. electricity because they cannot provide the constant supply o 

sctricity necessary to power the ChmteXs’ residence, includiry: a medical deyice that Dustin R 
mtef relies on. . 

18 

19 

20 

21 

costly, is not an adequate s o m  of electricity because weafher canditioni s e c t  its ability tc 

provide the constant supply of ekctrioity necessary to power the Chant&’ residence, 

28. As a result of Defmdant MEC’s &scomectim o f  electricity, Dustin R Chantel 

‘ufferecf physical injuries. 

corn om 
(Breach of Contract) 22R 31 

UJ 

24 

25 

26 

29. 

30. 

The Chant& incorporate the foregoing allegsltioxls as though fully set fbrth herein, 

At all time mentioned herein, a valid and binding cantract existed between W C  

and the Chant&. 
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3 1. 

32, 

MF,C @is b m h d  i ts contractual obligations awed to the Chantels. 

The chantexs have been damaged, in an mount to be proven at trial, as a dire 

md proximate result o f  TulEC’s breach. 

33, The Chmk have h c d  specid danmge~, hcludiag, but not Z i i k c l  to, the co 

34. .Xn addition to recovery Qf the damages discussed above, the Chantels are entitle 

o a permanent hjmcticm drdering MEC to perfbnn under ib contract with the Chatds  b 
eestabWg power to the Chmtels’ residence and maintaining the safe delivery of that power 

The Chant&’ are exltitIed to cos$ of suit andkasonabb attorneys’ fees pursuant f 35. 
LKS. $6 12-341 md 12341.01- 

Corn Two 
(Breach of the Covenant of Good Faith and Fair Dealing) . 

36. 

. 37. 

38. 

T h e  Chant& incorporate the forego@ degatio& as though lfufIy set fo& herein 

Arizonalaw implies a covenant o f  good 64th and fair dealing in all contm.cts. 

MEC’s ~lctim, tu alleged above, constitke a breach of the implied covenant o 

ood fhith and Wdeallng. 

39. The Chantels have bee@ damaged as a direct and proximate result of MEC’, 

reach of the implied cov&&t o f  good faith and f& dealing. 

’40. The Chmkk are entifled to their attorneys’ fees pufrsuant t0A.P.S. 5 12-341.01. 

CoUNTT&E 
. (Quiet ‘JTitldDechratory Judgment) 

’ 41, . T h e  Chmtels incorporate &e foregoing allegations as though M y  set forth herein, 

42. MIEC bas assekted an inkmi. in the Property that is adverse to the Chmteh‘ 

mership interest and MEC has wrongfidly used and possessed tbe Property. 

43. ?%e Chantells cEajom 80. awrrership interest in the Property that is superior to MEC’s 

qor ted  interest in the Property. 

44. This cause of action is brought puu~uant t-0 ARS. 8 12-1 101, et seq. 
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45. Based upon the foregaing, the CbttAs are entitled to an order quiethg We to 

An actual controvemy has arisen and now exists between the p&s I to the 

’roper& in their &vm. 

46. 

%pective rights; status, and obiigations rogardii the Property. f i e  Chant& are enwed to 

idicial determination o f  fhe parties’ respective rights, status, and obligatioxs regarding t! 

rope*. This controversy wiX1 c o n h e  until resolved by this Court. 

47, . The Chankls Eve entitled to a declaratory judgment ‘that they are the rightjj 

mas ofthe Property. . 

C O U ~ F O W R  
(Ejectment) 

48. 

49. 

The ChanbIs hmrpomte the foregoing allegations as though fuUy set forth hereir 

%e C h t &  are the rightfid owtlers of the Property and are entitkd to all mbresi 

the Property thereof. 

‘SO. 

5 1. 

This w s e  of action is broughi pursuant to A.R.S4 6 12-1251 et seq. 

MEC continuqt to use d possess the Proprty through its placement of the 0ll 

. 

ae on the Property. 

52, Thb Chantels are entitled to imme;diate possession and kill us0 of the Property. 

COUNT Fl’VZ. 
(Recavery of Rents) 

53. The Chant& j.ncorporate the foregoing allegatioas as though fhIly set forth herein 

55. 
56. 

This cause of action braught pursuant tokRS. 4 12-1271. 

The Chant& are atitled to recover rents ox the i%x a d  reasonable s&.Egotim foi 

X’s unauthorized use and possession of the Property. 
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COUNT SIX 
(Negligence) 

.57. 

58. 

ieir residence. 

59. 

?%e cha#tek incorporate the foregoing allegations as thou& .my set fof~b here 

MEC owed a duty to the Chmtels to pmvlde the safe delivery of electricity 

Mac brwhed that duty by, amm~ other lbings, allowing too great of disk 

:tween the wooden poles supporting fhe’OId Lhe on the Proptky ‘and wpygb 

scomecting the electuic& to the Chantels’ residence. 

MEWS negligence i s  Qe direct and proximate cause of Dustin R Chat&. 60. 

iysical injuries. 

61. ’ The Chantels h v e  sustained damages in an mount proven at Irial. 

COUNT SEVEN 
. (Intentional Xnnicfion ofEmotiona1 Distress) 

13 62. The Chmtels iscorporate the foregoing al1egations as though fuI$ set forth herei 
63. MEC’s acts, conduct, and omisSio.y, as aforesaid, amounted to ex.ttxme ar 

outrageous miduct that was intended to cause emotional distress €0 the C h t e b  and/or wt 

16 

27 

done with recldess disregard for the qear ctytknty thqt such distress would result h m  i 
conduct. 

64. MEC’s extreme and o-mm conduct caused ehe Chmtek severe motiont 

2( 

. 21 

22 

23 

24 

25 

26 

COUNT Ercm 
(IPunittiv~xe~pky Damages) 

65. The Chant& incorporate the foregoing allegations as though fully set forth heRh 

66. 

67. 

This cause of action brought purSUmt Eo ARS. 9 40-423. 

MElC’s acts, conduct, and omissims, as aforesaid, were done intentionally, witl 

m mil mind, and/or with conscious, cdculated, and outrageous disltegard for the substantial risE 

if harm to the Cha.ntels,.krrowing tha$ its acts, conduct, and &missions were conducted for its 

7 



WXWFORE, Plaintif% request the following relief? 

(A) 

(El) 

Awarding judgment in Plainti@' favor and against Defendaut m C  on all c ' l b  

For al l  damages incurred 'by Plaintif%, to be proven at trial, as a result 

Defendant MlEC's actims; 

(C) .Fa au award ofpunitive -ages to'PlahtifY3 and against Defendant in E 

. . amount appiopriate to punish Dei'endants q d  set an example; .. 

@) Awarding Plaintiff3 their costs o f  suit and .reasonable attorneys: fe& pnrsuanf 1 

- A.R.S.'§§ 12-341 and 12-341.01; and 

(E) 'Awarding PIainW such relief as t;b_is Court deems just and proper. 

. DWSAULaS LAW GROW 

By: 

Douglas C. Wigley. 
Attorneys f i r  Plu&@+i . .  
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COMMISSIONERS 
MIKE GLEASOH - Wtmun 

AREONA CORPORATKN COMMISSION 

November 5,2008 

MF. Roger Chantef 
10001 E. Hwy. 66 
Kingman, A2 86401 

RE: Informal Complaint No 2008-7181 1 

Dear Mr. Chantel: 

PAGE 02 

The Arizona Corpordion Commission ("Commission") has reviewed your informal. 
complaint, filed September 30,2006. After receiving your calf, Stafi of the Commission's 
tltiliies Division ("StalT) contacted Mohave Electric Cooperatlve ("MEC" or "Company") 
to begin its Investigation. Having heard from both sides in this dispute, Staff has arrived 
at the foliowing operative facts: 

At some time prior to September 12,2008, you began the construdon of some 
type of structure on your property. The structure was being erected in the area directly 
beneath the lines used by MEC to provide electrical service to yaw house. MEC states 
that the area occupfed by the structure falls within MEC's utility easement, limiting MEC's 
access to the tine. The constru&.tion came to th6 attentlon of Mohave County Plannlng 
and Zoning ("MCPT). Because the construction mnstituted a public safdy hazard, 
MCFZ issued Stop Work Orders and advised YOU that your eleGtric aewke could be 
disconnected if the structure were completed. You met with reptesentatjvw af both 
MCPZ and ME'C, and the issue was discussed. At some point thereafter, mnstnrction 
wa6 completed. 

. 

On September 12,2008, MCPZ issued a letter to MEC ordering the Company to 
immediately de-energize the line being used 10 provide servfce to your propetly, MEC 
contacted Staff, and Staff recommended that MEC make an effort to contact you 
personally prior to deenqizlng the line. Because the line was also being used ta serve 
a railroad signal, de-energizjng it would result in cuffing power to the signal, an obi@usly 
unacceptable situation. It was thwefore necessary fbr MEC to re-mute the line to avod 
your property and continue to serve the signal, MEC dld so, at a cost of approxlmate!y 
$lZ,OOO.OO. Construction was completed on the re-muted tine on September 16,2008. 
MEC then spoke with Mrs. Chantel at yaut residence, and the ltne sewing pur residence 
w s  then de-enetgired on that same day. 
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Page 2 

On October 21,2005, MEC sent you a bill for the cost of re-muting service around 
your property. Although you have paid your monthly electric service bill, you have not 
paid MEC the  re-routing charges, and MEC has refused to reinstate your service. 

in your complaint, you have asked Staff b review several issues. Staff hereby 
provides its findings: 

The primary relief you have requested is that €he Commission order MEC to 
reinstate your electric senrice. Unfortunately, the Commission can not do that. The 
property that is the subject uf this dispute Is bWted within Mohave County. As a political 
subdivision of the State of Arizona, Mohave County has jurisdiction over public health 
and safety issues within the CounQ. If an agency of Mohave County has ittterpreted 
Mohave County's own statutes and determined that the structure on your prope~ty 
constitutes a danger to the health andlot safety of the public wlthin Mohave Cwnty, then 
the County has authority to take action to remedy such s*hations. Because MEC 
provides service within the County, MEC is subject to the authority of the County. MEC 
has no choice but to follow the lawful orders of MCPZ. Since the reason MCPZ ordered 
MEC to de-energfie the power lines to your home resulted from the Counfy's 
interpretation and'mfomment of I t s  o w  statutes, the Commission is without authority to 
order MEC to take any actlon contradictory to what MCPZ has directed them to do. 
Therefore, the Commission can not order MEC to reinstate your electric service under 
these conditions. 

At some point, the structure at issue was labeled "art work", but frankly, the label 
d m  nott.lfng to change the nElture of the dispute. I f  Mohave County has found that the 
"art work" on your propwfy COmprOmiWS the Safe of fhe Mohave County public, the 
County has the authority to take action in the public's interest 

Although AA.C. R14-2-206(C)(2) provides additional authority for ME(; to have 
disconneded your service in the instant clrcurnstances, MEC did not rely on that rule in 
this matter. The Instant dispute resulted entlmly fram the findings made by Mohave 
County. In any case, It appear3 that your dlSpUte mr the structure b belween yourself 
and Mohave County. Only Mohave County has the authority to grant you the relief you 
have requested. The Commission is not the proper forurn in which to resdve #is 
dispute. 

Also at Issue in your complaint is the manner in which service was tnnninabd. 
The Commission does have pro&ures fn place governing the disconnection of senri~e. 
Specifically, A.A.C. R1A-2-21 I (C) autfiork~s a Utility to terminate senrice subject to the 
notificaff on requirements sf R14-2-213 @). 

Mobve County has stated that during the prevlousiy-mentioned meding which 
took place between you, Mohave County, and MEC, you were advised that if ysu did not 
remove the stnrcture b r n  your property. your electric servfce could be termhated. Once 
the County ordered MEC to de-energize the 1ine;the aduaf tcuminatfon wcck took a 
pet id of bur days to complete. During that time, you were aware of the nature of the 



' * 11/86/2888 89:16 68&,.""129 AZCORPCDMM , PAGE 84 

Page 3 

activity. ME. Chantel was provided with forma! notlce of the disconnection on the final 
day of the project. Given that you were formally told disconnection would result from a 
failure to cease construction, it can not be argued that you did not have the notice called 
for in the rule. 

Further, RT4-2-211 (B) allows termhation waouf notice due to the existence af 
an obvious hazard to the public safety or health of the genetal public. Mohave County 
found such a safefy hazard. Clmrfy the dispute in this matter results fmm Mohave 
County's findings and again, the Commission is not the proper forum in which to dispute 
those findings. 

It is important to note that pursuant to A.A.C. R14-2-211(6)(2), once service has 
been terminated, the utility is not required to restore service untli the mndih'cms which 
resulted In disconnection have been corrected. As It applies to your dispute here, until 
Mahave County finds that the safety issue has been resolved, MEC is not required to 
restore your service. In addifion, you have misd the issue as to whether or not MEC has 
the proper easements required to service your property. R14-2-20S(C) provides that a 
faiture of the customer to grant the easements necessary to provide sen4ce may 
&nstiie grounds for a Utility's mhsal to provide swvlce. If lt is your asserth that MEC 
does not have the proper easements, that hS1~43 should be resolved within any discussion 
of restoration of service. 

You have raised the issue as to whether service might be restored to your 
residence using the nevdy-constnrcted fine currently being used to circumvent your 
pmperQ and provide service ta a railroad signal crosslng. Unfortunately, such an 
arrangement is not possible. The line In question Is being used merely as R backup line 
and has not been built according to the spwificatlon required for primary residential 
service. Providing servlce using the new line would in itself wns-tltute a safety issue, and 
the utility is prohibited from doing so. 

As an additional concern, you have raised the issue of medical treatmm~ for sleep 
apnea. Hovvever, as R14-2-211 makes dear, the utility is only prevented from 
termindon of service in cases where the WStomer has a medlcal need coupled wiih an 
inability to pay. The termination of servlce to your property did not result f-rom an Inability 
to pay. In your case, terminailon resuited from 8 tefusal to abide by cdurlty ordinance 
and Commission rules. While €he Commission is certainly sympatheUc to your needs, 
MEC's dedsion to termin& your sewlce appears to conform to Commission rules and 
procedures, and the Staff finds that no adon is warranted. 

Additionally, you have questioned the authority of the utility to &a$@ you for 
constnrctlon costs assodated with the mroutfng of your senrice line. However, such 
charges are fully within MECs authority. R~4-2-206(C)[2), mentiomd previously, 
mandates that any UUHy encauntet'hg the safety issues at Issue here take .#re steps 
necessary to eliminate the safety issue and authorizes the MIHy to do E;O at the 
customer's expense. MEC is clearly acting wlthin its autfwrity. 
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Two final issues you have raised are the disbrm between utility poier; and the 
resulting amount of line sag that results. MEC places its poles based upon issues of 
clearance from ground to wire and from pole to pde. These standards are dictated by 
prvfessional code. According to MEC, the lines in question were built within code 
specifications in 1949 and remain within tolerances today. Based upon this limited 
inquiry, the Staff does not believe that MECls lines are out of compliahce with any of the 
Commission's mandates. 

Based upon these facts and circumstances, Staff does not believe that MEC is in 
violation of Commission rules or procedures, and this Informal complaint will be 
dismissed and closed. 

if you have further questions regarding this matter, you may contact Vicki Wallace 
at 602-542-0818 or Connie Walzcak at 602-542-0291. 

Sincyreiy, 

Assistant Director 
Utnities. Division 

Cc: rogerchentd@hnffemetnet (letter also sent vla email at customer request) 
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The Law Offices of 
CURTIS, GOODWIN, SULLIVAN, 

501 East Thomas Road 
Phoenix, Arizona 850 12-3205 
Telephone (602) 393-1700 
firm@cgsuslaw .corn 
Michael A. Curtis (#001876) 
Mcurtis40 1 @a01 .corn 
LAKY K. Udal1 (#009873) 
I u dalI@cgsuslaw.com 

UDALL & SCHWAB, P.L.C. 

Attorneys for Mohave Electric Cooperative, Inc. 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF MOHAVE 

DUSTIN R. CHANTEL and ELIZABETH D. 
CHANTEL, husband and wife, 

Plaintiffs, 
V. 

MOHAVE ELECTRIC COOPERATIVEy 
[NC., an Arizona non-profit corporation; 
JOHN and JANE DOES, I-X; BLACK and 
WHITE CORPORATIONS I-X, 

Defendants. 

CASE NO. CV 2009-2574 

DEFENDANT’S STATEMENT OF FACTS 
IN SUPPORT OF ITS MOTION FOR 
SUMMARY JUDGMENT ON ALL OF 
PLAINTIFFS’ COUNTS 

(Assigned to The Honorable Lee F. Jantzen) 

Pursuant to Rule 56, Arizona Rules of Civil Procedure, Mohave Electric 

Cooperative, Inc. (“MEC”) presents its allegations of facts in support of its Motion for 

Summary Judgment against Dustin R. Chantel (known as “Roger”) and Elizabeth Chantel 

(collectively, the “Plaintiffs”) on all counts. References to the Roger Chantel (also referred to 

as “Plaintiff’) deposition (the “Deposition”) dated August 17,2010 will be made by ”RC 

Depo p. -- : ”. Only cited references in the deposition transcript are attached hereto as 

Exhibit 1. All exhibits cited hereafter are incorporated by reference. 

mailto:dalI@cgsuslaw.com
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FACTS 

1. Plaintiff has been retired for a few years (RC Depo p. 9: 9-10) and owns acreage 

in Shadow Mountain Estates and Shadow Mountain Estates I1 (east of Kingman), which he 

sells in various sized lots. (RC Depo p. 28). 

2. In the summer of 2008, Plaintiff commenced the construction of a survivalist 

structure of approximately 6,200 square feet on his property only a short distance from his 

*esidence, which he has claimed is artwork (the “Artwork”). (RC Depo p. 23: 10). 

3. Plaintiff did not use any architectural blueprints or industry-recognized 

mnstruction practices for the construction of the Artwork. Plaintiff claims the construction 

dans were “divinely inspired.” (RC Depo pp. 23-24: 24-3). 

4. The Artwork is made of sprayed on cement over a canvas type material on 

uched supports. (RC Depo p. 77: 16-20). Plaintiff mixed the cement and did not acquire 

:ommercially prepared cement for the Artwork. (RC Depo p. 25: 15-18). 

5. Those who assisted the Plaintiff in the construction of the Artwork were 

*esidents at a Kingman men’s mission shelter not possessing any particular skills. (RC Depo p. 

24: 16-22). 

6. When asked by the Special Services Department Staff of Mohave County 

:‘Mohave County”) to apply for a building permit, the Chantels stated that the building was 

‘art work” and rehsed to submit a building permit application. (RC Depo pp. 21-23: 6-23). 

7. On or about August 7,2008, Darrell Riedel of Mohave County’s Special 

Services Department issued a stop order regarding the Chantel‘s building (on account of no 

3ermit and other issues) under MEC’s distribution line for which MEC had either prescriptive 

)r express easement rights. See, Exhibit 2. 

8. On or about August 15,2008, Mr. John Williams (employee of MEC), when 

advised that Plaintiff was continuing with the construction of the Artwork, contacted Mike 
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Dorman, one of Mohave County’s building inspectors. Mr. Dorman acknowledged that the 

County was aware that Mi. Chantel’s building had no permit. Mohave County advised that it 

was in the process of getting a deputy sheriff to accompany a building inspector to shut down 

the construction. See, Exhibit 3, Williams Affidavit, l l3.  

9. On or about August 18, 2008, Mr. Williams and Darrell Riedel (a building 

inspector for Mohave County) went to the Chantel property, and arrived at approximately 

10:30 a.m. Plaintiff did not allow access until informed that as a condition of service, MEC 

had the right to investigate a possible safety violation. Mr. Williams took measurements and 

determined that the clearing between the existing electric line and the building was in violation 

of the National Electric Safety Code (“NESC”). Mr. Wifjiams told Plaintiff that construction 

on the Artwork must cease. See, Exhibit 3, Williams Affidavit, l l4. 

10. On or about August 18,2008, Darrell Riedel of the Mohave County Special 

Services Department contacted Mr. Williams of MEC and informed him that Plaintiff said he 

would cooperate and planned to get a building permit. However, Mr. Riedel explained to Mr. 

Williams that Plaintiffs building could never qualify for a permit because the structure did not 

mmply with County building codes. See, Exhibit 3, Williams Affidavit, l l5 .  

11. On or about September 12,2008, MEC confirmed that Plaintiff had started 

Construction again. Mr. Dorman of Mohave County faxed a request to MEC that it disconnect 

Electric service to the Chantel property. See, Exhibit 3, Williams Affidavit, l l6. 

12. On or about September 13,2008, MEC undertook a second measurement and 

zonfirmed the accuracy of the earlier measurement - the Artwork was still in violation of 

NESC clearance requirements. See, Exhibit 3, Williams Affidavit, 7 7 .  

13. The drop line from MEC’s overhead distribution lines provided service to the 

Plaintiffs’ residence and also provided power to a nearby railroad train signal on the 

Burlington Northern Santa Fe railroad tracks. (See, Exhibit 3, Williams Affidavit, ll 9). Any 
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electrical incidents around the Artwork that would cause a circuit breaker to open would have 

curtailed MEC’s supply of power to a nearby railroad train signal along the side of the 

Burlington Northern Santa Fe railroad tracks, creating a dangerous situation. See, Affidavit of 

Tom Longtin, Exhibit 4. 

14. On or about September 15, 2008, MEC sent correspondence to Plaintiffs 

explaining that the building that was under construction violated clearance requirements 

mandated by NESC and that, as a result, the Mohave County Building Inspection Division had 

requested MEC to immediately disconnect service and that the cost would include reallocation 

of existing overhead electric lines. See, Exhibit 5 and Exhibit 3, Williams Affidavit 1 9. 

15. On or about September 15,2008, Darrell Riedel of Mohave County confirmed 

with Mr. Williams of MEC that Plaintiffs had already received a couple of stop work orders 

and that Plaintiffs were ignoring them. See, Exhibit 3, Williams Affidavit ll8. 

16. On or about September 15, 2008, Mr. Williams forwarded a letter to Plaintiffs 

explaining to them actions MEC would take because the Artwork was in violation of industry 

clearance guidelines for structures under utility lines. MEC contacted the BNSF Railroad 

signa1 advisor to determine if the line could be de-energized for an extended length of time. 

The signal supervisor informed Mr. Williams that there could be no extended de-energized 

period because the line also provided power to a railroad signal along the railroad tracks 

adjacent to Route 66. See, Exhibit 3, Williams Affidavit l l9. 

17. On or about September 16,2008, Mr. Williams of MEC spoke with Ms. Ragen 

of the ACC and requested that the ACC send notice in writing if it did not want Mohave to 

proceed with the de-energization of the line. Mr. Williams also requested that the ACC send 

notice to proceed with the de-energization if that was its wish. Mr. Williams and Paula Griffes 

had a conference call with Ms. Ragen and Steve Olea concerning the de-energization of the 

Plaintiffs’ distribution line. See, Exhibit 3, Williams Affidavit ll 11. 
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18. On or about September 16,2008, Darlene Chantel was contacted by MEC 

personnel at approximately 3:20 p.m. and was informed that the power line would be de- 

energized due to safety issues. See, Exhibit 3, Williams Affidavit ll 12. 

19. On or about September 16,2008, the Chantel electric meter was read at 

approximately 3:33 p.m. and the distribution line on the Property and the power line to the 

Residence were immediately thereafter de-energized, and a new route for the distribution line 

was made. See, Exhibit 3, Williams Affidavit ll10 & 13. 

20. On or about September 17,2008, MEC confirmed the County’s request to 

disconnect the power line. See, Exhibit 6 and Exhibit 3, Williams Affidavit B 14. 

21. On or about September 30,2008, Plaintiff filed an informal complaint with the 

ACC. The “2008 Informal Complaint” was attached to MEC’s Motion to Dismiss. 

22. 

Exhibit 7. 

23. 

On or about October 8,2008, MEC filed a response to Chantel‘s complainr. See 

On or about October 20,2008, MEC forwarded an email to ACC Staff regarding 

responses to specific inquires made by Staff. See, Exhibit 8. 

24. In response to Plaintiffs’ informal complaint, Steven Olea (of the ACC Utilities 

Division) prepared a report which completely absolved MEC of any wrong-doing, A copy of 

Mr. Olea’s November 5,2008 report (the “Olea Report”) was attached to Mohave’s Motion to 

Dismiss and is incorporated herein by reference. A copy of the Olea Report is attached as a 

convenience for the Court at the end of this Statement of Facts. The Olea Report exhaustively 

addressed all of the Plaintiffs’ allegations in the 2008 InformaI Complaint (which allegations 

continue in the 2009 Formal Complaint arid the Supplement). 

25. The Olea Report further indicates the real issue resulting in the de-energizing of 

the power line to the Plaintiffs’ property was an issue of construction permitting between the 

Plaintiffs and the County Planning and Zoning Department. The Olea Report also notes that 
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County personnel advised the Plaintiffs that if they did not dismantle the structure on their 

property, their electric service might require termination for reasons the County articulated. 

26. Plaintiff contends that the purpose of the Artwork is to “protect my property, anc 

my children, or grandchildren running from the dangerous situation of Mohave’s power lines.‘ 

(RC Depo p. 30: 21-25). 

27. When asked if his grandchildren play in the Artwork, Plaintiff replied: “[nlot if I 

have anything to say about it.” (RC Depo p. 31: 9-10). 

28. Plaintiff acknowledges the existence of the MEC poles on his premises at the 

time he purchased his residence. (RC Depo pp. 36-37: 23-3 and p. 65: 16-24). 

29. MEC believes the distribution lines and poles were set at least 40 years ago. See 

Exhibit 4, ]Longtin Affidavit. 

30. When Plaintiff was asked in the Deposition if “you’ve been dispossessed of you1 

property in any way?” he replied: “[tlhey tried to force me off by taking my electricity. They 

figured that if I didn’t have electricity then I would not - either have to get it from them 

because they are the only provider, or I’d have to leave my property.” (RC Depo pp. 37-38: 

16-1). 

31. Relative to Plaintiffs’ claim for negligence against MEC, Mr. Chantel stated that 

his physical injuries from the purported “negligence” were caused by his having an accident 01  

his premises while riding an all-terrain vehicle ( ‘ ‘ A T ) ,  causing a “broken clavicle and badly 

bruised ribs.” (RC Depo pp. 38-39: 13-10). 

32. Regarding Plaintiffs’ claim for “exemplary damages” under A.R.S. tj 40-423(a), 

Plaintiff stated in Deposition testimony that the “forbidden” action was “[MEC] maliciously 

maneuvered to disconnect my electricity with intent to force me to giving them a right of 

way.” Additionally, Plaintiff contended that MEC engaged in forbidden conduct by “[failing] 
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to reconnect my electricity whenever they became aware of my physical disorders.’’ (RC Depi 

p. 44: 3 -12). 

33. Plaintiffs have not alleged any reasonable manifestations of the emotional 

distress they claim. (RC Depo pp. 56-57:14-23). See also Plaintiffs’ Disclosure Statements, 

Exhibits 10,11,12 and 13. 

34. Plaintiff advised that he has started “treatment” with the Veterans Adininistratioi 

that relates to “post-stress disorder” which had its origins in Plaintiff‘s involvement in the 

Vietnam War as a soldier. (RC Depo pp. 57-58: 11-18). 

35. 

Depo p. 59: 4-13). 

36. 

Plaintiff has not commenced any mental stress or psychological treatment. (RC 

The Artwork has a north side entrance wide enough for a truck to drive in. (RC 

Depo p. 69: 21-23). 

37. The Artwork has a subterranean room which is used for storage purposes. (RC 

Depo p. 70: 10-16). 

38. The Artwork also has storage rooms intended to be used for various items. (RC 

Depo p. 73:ll-16). 

39. The Artwork is functional for material storage and gardening. (RC Depo pp. 73 

-74: 11-7). 

40. The construction process of the Artwork is not a conventional method 

recognized in the construction industry. (RC Depo pp. 76-77: 23-4). 

41. Plaintiff acknowledged that he did not engage in any research to determine 

whether his proposed construction process was sound. Rather, he claims that his methodology 

was based on “divine faith.’‘ (RC Depo p. 79: 1-10). 

42. Plaintiff, contending that the Artwork was built for his and his grandchildren‘s 

protection, had no answer when asked in deposition why he didn’t simply build arches to catch 
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the MEC electric lines if they ever came down. Plaintiff responded: “I wasn’t inspired to [just 

build any arches.” (RC Depo p. 92: 3-13). 

43. Plaintiff admitted there were no architectural plans for the Artwork (RC Depo p. 

31: 15-18) and further admitted he was not aware of any other building like his in the whole 

country. (RC Depo p. 61). 

44. When asked in deposition about the structural integrity of the building and 

whether he had conducted any research on the structural integrity of the process he created, 

Plaintiff replied: 

A: “In a sense. Like Noah‘s Ark, he built that thing and never had 
any idea if it was going to hold water. It was just divine faith that he 
went on. I took, the same approach.” 

. 

(RC Depo p. 79: 1-10). 

45. The Chantels never obtained a buiIding permit for the 6,200 square foot Artwork 

(RC Depo pp. 21-22: 19-13; pp. 74-75: 20-3). 

46. The Plaintiffs have continued to file hostile letters with the ACC since removing 

the proceeding from the ACC to this Court (Exhibit 9), tacitly acknowledging the ACC‘s 

jurisdiction over this matter. 

47. The Plaintiffs have not articulated any injuries proximately caused by any 

sctions of MEC. See, Exhibits 10,11,12 and 13 and (RC Depo pp. 38-39: 13-15). 

48. The Plaintiffs’ Disclosure Statement and Supplemental Disclosure Statements dc 

not identify arid documents supporting the alleged existence of a contractual relationship of the 

nature Plaintiffs allege. See, Exhibits 10,11,12 and 13. 

49. The Plaintiffs’ Disclosure Statement and Supplemental Disclosure Statements do 

lot identify any documents necessary for a statutory quiet title action under A.R.S. 8 12-12- 

1101, et seq. See, Exhibits 10, 11,12 and 13. 
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50. The Plaintiffs’ Disclosure Statement and supplemental Disclosure Statements do 

not identify any evidence for Plaintiffs’ Count Four for ejectment. See, Exhibits 10,11,12 

and 13. 

5 1. The Plaintiffs’ Disclosure Statement and Supplemental Disclosure Statements 

€ail to identify any evidence supporting sufficiently supportive of Plaintiffs’ Count Five. See, 

Exhibits 10, 11,12 and 13. 

52, The Plaintiffs’ Disclosure Statement and Supplemental Disclosure Statements 

fail to identify evidence sufficiently supportive of Plaintiffs’ Count Six. When asked about 

ejectment, Plaintiff stated - “They tried to force me off by taking my electricity.” See, 

Exhibits 10,11,12 and 13. 

53. The Plaintiffs‘ Disclosure Statement and Supplemental Disclosure Statements 

fail to identify evidence sufficiently supportive of Plaintiffs’ Count Seven. See, Exhibits 10, 

11,12 and 13. 

54. Mohave County is not named as a defendant in this lawsuit (it is a %on-party at 

fault”, at least for Plaintiffs’ claim of negligence against MEC). 

55. Plaintiffs failed to advise MEC of the construction of the Artwork under the 

MEC distribution Iines (a violation of A.R.S. 940-360.41). 

J I 

/ J 

/ / 

/ J 
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/ 
DATED this 2; day of June, 2011. 

CURTIS, GOODWIN, SULLIVAN, 
UDALL & SCHWAB, P.L.C. 

By: 

501 East Thomas Road 
Phoenix, Arizona 85012-3205 
Attorneys for Mohave Electric 

Cooperative, Inc. 

Original f the foregoing mailed 
this?, 4 day of June, 2011, to: 

Clerk of Court 
Mohave County Superior Court 
401 E. Spring Street 
P.O. Box 7000 
Kingman, Arizona 86402 

Copy of t e foregoing mailed 
thisL’4’ > day of June, 2011 to: 

The Honorable Lee F. Jantzen 
Mohave County Superior Court 
P.O. Box 7000 
Kingman, Arizona 86402-7000 

Wr. and Mrs. Chantel 

Kingman, Arizona 86401 
10001 East Highway 66 . .  
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The Law Offices of 
CURTIS, GOODWIN, SULLIVAT 
UDALL & SCHWAB, P.L.C. 

501 East Thomas Road 
Phoenix, Arizona 85012-3205 
relephone (602) 393-1700 
€irm@cgsuslaw .corn 
Michael A. Curtis (M01876) 
Mcurtis401 @aol. corn 
Larry K. Udal1 (#009873) 
ludalI@cgsuslaw.com 
Attorneys for Mohave Electric Cooperative, Inc. 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA -a- 

IN AND FOR THE COUNTY OF MOHAVE 

DUSTIN R. CHANTEL and ELIZABETH D. 
CHANTEL, husband and wife, 

Plaintiffs, 
V. 

MOHAVE ELECTRIC COOPERATIVE, 
[NC., an Arizona non-profit corporation; 
JOHN and JANE DOES, I-X; BLACK and 
WHITE CORPORATIONS I-X, 

Defendants. 

MOHAVE ELECTRIC COOPERATIVE, 
[NC., an Arizona non-profit corporation; 

Counterciaimant, 
V. 

DUSTIN R. CHANTEL and ELIZABETH D. 
CHANTEL, husband and wife, 

Counterdefendants. 

CASE NO. CV 2009-2574 

COUNTERCLAMANT’S STATEMENT . 
OF FACTS IN SUPPORT OF ITS MOTION 
FOR SUMMARY JUDGMENT ON ITS 
CLAIM 

(Assigned to The Honorable Lee F. Jantzen) 
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Pursuant to Rule 56, Arizona Rules of Civil Procedure, Counterclaimant Mohavt 

Electric Cooperative, Inc. (“mc”) presents its allegations of facts in support of its Motion foi 

Summary Judgment against Dustin R. Chantel (known as “Roger” and referred herein as 

‘Counterdefendant”) and Elizabeth Chantel (collectively, the “Counterdefendants”) on its 

Aaim for costs it incurred from being instructed by Mohave County to de-energize the 

jistribution line to the Chantels’ residence. References to the Roger Chantel deposition (the 

‘Deposition”) dated August 17,2010 will be made by “RC Depo p. -- : ”. Only cited 

-efei-ences in the deposition transcript are attached hereto as Exhibit 1. All exhibits cited 

iereafter are incorporated by reference. 

FACTS 

1. Counterdefendant has been retired for a few years (RC Depo p. 9: 9-10) and 

)wns acreage in Shadow Mountain Estates and Shadow Mountain Estates I1 (east of 

Gngman), which he sells in various sized lots. (RC Depo p. 28). 

2. When Counterdefendants applied for membership with h4EC (consisting of an 

nformation card and application form) they agreed to pay for all power used, to give 

:asements of right-of-way across their property, to comply with the Bylaws, and all adopted 

ules and regulations. See, Exhibit 2 (consisting of information card, application form, 

3ylaws applicable to Member duties, Service Rules and Regulations for Termination of 

service and Conditions of Service under h4EC’s Tariff on file with the Arizona Corporation 

:omission (“ACC”) for residential service). 

3. Termination of a cooperative member’s electric service with notice is authorized 

inder Section I l l -C  (under 1.g) of MEC’s Service Rules and Regulations when: 1) MEC is 

ibligated to “comply with an order of any governmental agency having such jurisdiction”; and 

l )  a customer violates any of h4EC’s tariffs. MEC’s actual contact with the Chantels to advise 

hem of the imminent contact satisfies the notice requirements. Additionally, termination of a 
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cooperative member’s electric service without notice is authorized under Subsection 1 11 -B of 

MEC’s Service Rules and Regulations when there is an imminent hazard or safety issue and 

restoration of service does not have to occur until the conditions which resulted in the 

termination have been corrected to the satisfaction of the Cooperative. Furthermore, the MEC 

Bylaws provide [Article l,(d)J that the cooperative member agrees to grant, . . . “at the time of 

filing said application, easements of right-of-way across his property for construction, use and 

operation of power lines necessary for the servicing of members in his area.” See, Exhibit 3. 

4. In the summer Gf 2008, Counterdefendant commenced the construction of a 

survivalist structure of approximately 6,200 square feet on his property (only a short distance 

from his residence) in MEC’s utility easement. Counterdefendant claimed the structure is 

artwork (the “Artwork”) apparently to avoid a permit requirement and inspection of his 

unconventional construction. (RC Depo p. 23: 10). 

5. Counterdefendant did not use any architectural blueprints or industry-recognized 

construction practices for the construction of the Artwork. Counterdefendant claims the 

construction plans were “divinely inspired.” (RC Depo pp. 23-24: 24-3). 

6. The Artwork is made of sprayed-on cement over a canvas-type material draped 

on arched supports. (RC Depo p. 77: 16-20). Plaintiff mixed the cement and did not acquire 

commercially prepared cement for the Artwork. (RC Depo p. 25: 15-18). 

7. Those who assisted the Counterdefendant in the construction of the Artwork 

were residents at a Kingman men’s mission shelter. They did not possess any particular skills. 

(RC Depo p. 24: 16-22). 

8. When asked by the Special Services Department Staff of Mohave County 

(“Mohave County”) to apply for a building permit, the Chantels stated that the building was 

”art work” and refhed to submit a building permit application. (RC Depo pp. 21-23: 6-23). 

-3- 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

9. On or about August 7,2008, Darrell Riedel of Mohave County’s Special 

Services Department issued a stop order regarding the Chantel’s building (on account of the 

Plaintiffs/Counterdefendants not having acquired a county building permit and other issues) 

under MEC’s distribution line for which MEC had either prescriptive or express easement 

rights. See, Exhibit 4. 

10. On or about August 15,2008, Mi. John Williams (employee of MEC), when 

advised that Counterdefendant was continuing with the construction of the Artwork, contacted 

Mike Dorman, one of Mohave County’s building insEctors. Mi-. Dorman acknowledged that 

the County was aware that Mr. Chantel’s building had no permit. Mohave County advised tha 

it was in the process of getting a deputy sheriff to accompany a building inspector to shut 

down the construction. See, Exhibit 5, Williams Affidavit, l l3 .  

11. On or about August 18, 2008, Mr. Williams and Darrell Riedel (a building 

inspector for Mohave County) went to the Chantel property, and arrived at approximately 

10:30 a.m. Counterdefendant did not allow access until informed that as a condition of 

service, MEC had the right to investigate a possible safety violation. Mr. Williams took 

measurements and determined that the clearing between the existing electric line and the 

building was in violation of the National Electric Safety Code (“NESC”). Mr. Williams told 

Counterdefendant that construction on the Artwork must cease. See, Exhibit 5, Williams 

Affidavit, l l4. 

12. On or about August 18, 2008, Darrell Riedel of Mohave County contacted Mr. 

Williams of MEC and informed him that Mr. Chantel said he would cooperate and planned to 

get a building permit. However, Mr. Riedel explained to Mr. Williams that Counterdefendants 

building could never qualify for a permit because the structure did not comply with County 

building codes. See, Exhibit 5, Williams Affidavit, 95. 
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13. On or about September 12, 2008, MEC confirmed that Counterdefendant had 

started construction again. Mr. Dorman of Mohave County faxed a request to MEC that it 

jisconnect electric service to the Chantel property. See, ]Exhibit 5, Williams Affidavit, TI 6. 

14. On or about September 13,2008, MEC undertook a second measurement and 

:onfirmed the accuracy of the earlier measurement - the Artwork was still in violation of 

NESC clearance requirements. See, Exhibit 5, Williams Affidavit, 77. 

15. A drop line from MEC’s overhead distribution line provided service to a nearby 

railrod train signal on the Burlington Northern Santa Fe railroad tracks. (See,$xhibit 5, 

Williams Affidavit, 19). Any electrical incidents around the Artwork that would cause a 

5rcuit breaker to open would have curtailed MEC’s supply of power to a nearby railroad train 

signal along the side of the Burlington Northern Santa Fe railroad tracks, creating a dangerous 

situation. See, Affidavit of Tom Longtin, Exhibit 6. 

16. On or about September 15,2008, MEC sent correspondence to Counter- 

jefendants explaining that the building that was under construction violated clearance 

requirements mandated by NESC and that, as a result, the Mohave County Building Inspection 

Division had requested MEC to immediately disconnect service and that the cost would 

include reallocation of existing overhead electric lines. See, Exhibit 6, Tom Longtin Affidavit 

snd Exhibit 5, Williams Affidavit lI 9. 

17. On or about September 15,2008, Darrell Riedel of Mohave County confirmed 

with Mr. Williams of MEC that Counterdefendants had already received a couple of stop work 

xders and that Counterdefendants were ignoring them. See, Exhibit 5, Williams Affidavit ll 

8. 

18. On or about September 15,2008, Mr. Williams forwarded a letter to 

Counterdefendants explaining to them actions MEC would take because the Artwork was in 

violation of industry clearance guidelines for structures under utility lines. MEC contacted the 
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BNSF Railroad signal advisor to determine if the line could be de-energized for an extended 

length of time. The signal supervisor informed Mr. Williams that there could be no extended 

de-energized period because the line also provided power to a railroad signal along the railroa 

tracks adjacent to Route 66. See, Exhibit 5, Williams Affidavit T 9. 

19. On or about September 16,2008, Mr. Williams of MEC spoke with Ms. Ragen 

of the ACC and requested that the ACC send notice in writing if it did not want Mohave to 

proceed with the de-energization of the line. Mr. Williams also requested that the ACC send 

notice to proceed with the de-emrgization if that was its wish. Mr. Williams and Paula Griffe 

had a conference call with Ms. Ragen and Steve Olea concerning the de-energization of the 

Counterdefendants’ distribution line. See, Exhibit 5, Williams Affidavit lT 11. 

20. On or about September 16,2008, Darlene Chantel was contacted by MEC 

personnel at approximately 3:20 p.m. and was informed that the power line would be de- 

energized due to safety issues. See, Exhibit 5, Williams Affidavit ll 12. 

21. The actions of the Counterdefendants were grounds for termination of service 

with notice in that: 1) MEC had been instructed by a governmental agency to disconnect powe 

over the Counterdefendants’ premises; and 2) the Counterdefendants violated the 

Cooperative’s tariffs, which tariffs required, as a condition of service, abiding by the rules and 

regulations, which include the Bylaws. Additionally, the actions of the Counterdefendants 

were grounds for termination of service without notice in that the Artwork created an “obviou: 

and imminent hazard to the safety” of the general public. Additionally, the hazards created by 

the Artwork created an “emergency” requiring immediate discontinuance of service. See 

Subsection 111-B of MEC Service Rules and Regulations, Exhibit 3. 

22. On or about September 16,2008, the Chantel electric meter was read at 

approximately 3:33 p.m. and the distribution line on the Property and the power line to the 
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Residence were immediately thereafter de-energized, and a new route for the distribution line 

was made. See, Exhibit 5, Williams Affidavit TI 10 & 13. 

23. On or about September 17,2008, MEC confirmed the County’s request to 

iisconnect the power line. See, Exhibit 5, Williams Affidavit TI14 and Exhibit 6. 

24. It is normal for MEC (or for any utility company for that matter) to pass on to a 

xstomer/cooperative member the costs the utility company has borne as a result of such 

ndividual’s unjustified conduct. See, Lauxman Affidavit, Exhibit 7, IT 3. Otherwise, the 

:xpense is borne by the well-behaved cooperative memeer. 

25. The Counterdefendants’ construction of the Artwork caused Mohave County to 

nstruct MEC to de-energize the power lines over the Chantel premises for safety and public 

nterest purposes. See, Exhibit 6, Longtin Affidavit, TT 3. 

26. MEC’s conduct was appropriate in dealing with the Chantels’ construction of the 

4rtwork because the Counterdefendants created unacceptable risks for the general public and 

:or themselves. See, Expert Report of Dennis Hughes, Exhibit 8. 

27. The Counterdefendants filed an informal complaint with the ACC, to which 

Steven Olea (of the ACC Utilities Division) prepared a report which completely absolved 

MEC of any wrong-doing. See, the November 5,2008 report (the “Olea Report”) attached to 

MEC’s Motion to Dismiss and incorporated herein by reference. The Olea Report 

xhaustively addressed all of the Plaintiffs’ allegations in the 2008 Informal Complaint (which 

illegations continue in the 2009 Formal Complaint and the Supplement). 

28. The Olea Report further indicates the real issue resulting in the de-energizing of 

.he power line to the Plaintiffs’ property was an issue of construction permitting between the 

Zounterdefendants and the County Planning and Zoning Department (now known as the 

Mohave County Special Services Department). The Olea Report also notes that County 
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personnel advised the Counterdefendants that if they did not dismantle the structure on their 

property, their electric service might require termination for reasons the County articulated. 

29. The costs for MEC to comply with Mohave County’s instruction to 

disconnect/de-energize the utility line to the Chantel residence and to reroute the three phase 

distribution line are based on the following breakdown: 

a. Costs to disconnect service to the Chantel residence and relocate service to the 

railroad meter across the street from the residence - $12,135.09; 

b. Costs to install a new three phase overhead distribution line aroun&the Chantel 

residence - $23,145.47; and 

c. Service charges - $12,601.48 (subject to continuing monthly adjustments - 

permitted under MEC’s ACC-approved tariffs) 

See Affidavit of Arden Lauxman, Exhibit 7. 

DATED this 18th day of July, 201 1. 

CURTIS, GOODWIN, SULLIVAN, 
UDALL & SCHWAB, P.L.C. 

Larry K. Udall 
501 East Thomas Road 
Phoenix, Arizona 85012-3205 
Attorneys for Mohave Electric 

Cooperative, Inc. 

3riginal of the foregoing mailed 
his Mth day of July, 2011, to: 

Zlerk of Court 
Mohave County Superior Court 
to1 E. Spring Street 
’.O. Box 7000 
Kingman, Arizona 86402 
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Copy of the foregoing mailed 
this Mth day of July, 2011 to: 

The Honorable Lee F. Jantzen 
Mohave County Superior Court 
P.O. Box 7000 
Kingman, Arizona 86402-7000 

Mr. and Mrs. Chantel 
10001 East Highway 66 
Kingman, Arizona 86401 

*- 

OF MEC Claims .doc 
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REPORT OF DENNIS HUGHES 

1. I am a retired employee of Navopache Electric Cooperative, Inc. (“NEC”) where I 
worked for 30 years. NEC is domiciled in Lakeside, Arizona. I also reside in Lakeside, 
Arizona. 

2. 
Officer and I had numerous assignments and positions, including following 
assignments: 

At the conclusion of my employment with NEC, my title was Chief Operating 

To Assist the Chief Executive Officer in the planning and direction of all aspects 
of the Cooperative’s operational policies, objectives and initiatives. The C.O.O. 
is responsible for the attainment of short and long-term financial and operational 
goals. 

My previous titles while employed by NEC include Manager of Energy Services, 
Senior SCADA, (“Supervisory Control And Data Acquisition”), Operator, and 
Power System Analyst. These positions included direct responsibility for the 

. operation and maintenance of the NEC transmission and distribution system, 
metering systems, communications systems, and member service programs. 

.For my preparation of this Report, I have reviewed the following documents: 

/ 

3. 

Plaintiffs complaint; 
MEC’s answer; 
MEC’s Motion to Dismiss; 
Chantel response; 
MEC’s reply; 
MEC’s Motion for Summary Judgment; 
MEC’s disclosure statements; 
Plaintiffs disclosure statements; 
Steven Olea report; and 
John Williams’ chronology (attached to MEC’s initial disclosure statement). 

Because I am unable to personally verify some of the information I have 
received, I rely on the accuracy of information provided to me. Importantly, I rely heavily 
on the Steven Olea report, which was prepared by an impartial, highly respected 
employee of the Utilities Division of the Arizona Corporation Commission, whom I know 
and have had a business relationship with throughout my career. 

I expect to review more material in the ensuing weeks. 

4. Area of Opinion - 
. The two areas in which I have formulated an opinion relate to: 

1 



1) the standard of care and the due diligence undertaken by MEC in 
its efforts to deal with: a) the dangerous circumstances created by Plaintiffs' 
construction of a 6,200 square foot structure believed to be non-compliant with Mohave 
County building code and located in the prescriptive easement held by MEC; and b) 
MEC's compliance with Mohave County's instruction to de-energize the distribution lines 
over the Chantel 6,200 square foot structure; and 

2) the inherent risks Plaintiffs created for MEC by constructing a 
structure non-conforming to building code without adequate clearance. 

STANDARD OF CARE/DUE DILIGENCE 

a) The standard of care and due diligence provided by MEC in dealing with 
the dangerous condition created by the Plaintiff clearly met the high standard of 
member relations which is the foundation of a member-owned Rural Electric i 
Cooperative. During my career at NEC, if we had discovered a similar situation, 
it would have been handled in the same manner as it was by MEC. The fact that 
MEC expressed its concerns through both written communication and on-site 
visits to the MEC member demonstrate their patience and willingness to afford 
the member adequate time to correct a serious safety violation. It was only after 
being directed by Mohave County to de-energize the MEC line Serving the 
Plaintiff's residence did MEC discontinue service. Even then, MEC took the extra 
step of taking a second measurement of the clearance between their line and the 
Plaintlffs structure to confirm the safety violation prior to disconnecting service. 

b) In my experience if a similar safety violation had been identified on the 
NEC power system, after a thorough investigation of the circumstances, NEC 
would have exercised its right to disconnect service to the member creating the 
safety violation without any outside influence or direction. MEC only 
disconnected service to the Plaintiff when ordered to do so by a higher authority, 
that being Mohave County. MEC, as a corporation doing business in Mohave 
County, had no options other than to comply with the Mohave County order to 
disconnect service. 

RISKS PLAINTIFFS HAVE CREATED 

The risks created for MEC by the Plaintis fall into two categories: a) the 
risks associated with a right-of-way violation; and b) the risks associated with a . 

violation of industry clearance requirements as set forth by the National Electric Safety 
Code, ("NESC"), which MEC must comply with. 

. a) MEC, as a condition of providing electric service to.its members, requires 
that a right-of-way or easement be granted, by the member requesting electric 
service, within which to locate its infrastructure. MEC has adopted policies and 
procedures regarding the maintenance of its easements which include the 
prohibition of impediments which may prohibit their perpetual access to 
infrastructure located within its rights-of-way. These impediments could be 



fences, locked gates, trees and shrubbery, and most certainly buildings or other 
permanent structures. In this particular case regarding the Plaintiff in this 
litigation, the “artwork” which they have constructed within the MEC right-of-way 
is a direct violation of MEC’s published policies and procedures regarding 
easements. The “artwork constructed by the Plaintiff prohibits MEC’s perpetual 
access to its easement for maintenance and operation of its electric distribution 
system. Any object or structure which prohibits the direct access to its 
infrastructure elevates the safety risks to MEC employees maintaining or 
repairing its distribution lines by having to ”work around” an easement violation. 
It cannot be argued that the Plaintiff was unaware of MEC’s easement 
requirements as at the time the Plaintiff signed an application to receive electric 
service from MEC, they agreed to abide by published MEC policies and 
procedures as a condition of receiving. electric service from MEC. 

b) 
with. Among those standards are the mandatory clearance distances between 
electric conductors and any other objects. The most profound consideration 

. 

which impacts those clearance distances is the possibility for loss of life by 
inadvertent contact with an energized conductor. In this particular case, because 
the minimum clearance distance from MEC’s conductors was compromised, the 
possibility of contact with an energized conductor by the Plaintiff or others was 
present and constituted an extreme tiability issue for MEC which could not be 
ignored. To ignore NESC clearance standards in any location or circumstance 
would place MEC in jeopardy of a violation of NESC standards which would lead 
to financial and or other disciplinary measures against MEC. , MEC took the only 
path open to it in dealing with the N ESC violation created by the Plaintiff. 

The NESC establishes standards by which all electric utilities must comply 

It is my opinion that: 

appropriate over the course of numerous communications with the Plaintiff and the 
subsequent actions that were taken by MEC employees in responding to the 
circumstances created by the Plaintiff. MEC employees were faced with a serious 
safety violation that required unavoidable measures to be taken for the actions 
necessitated by the Chantels’ construction of a 6,200 square foot structure in the MEC 
prescriptive utility easement. As a (then) member of MEC, the Chantels owed duties to 
the Cooperative. 

1) MEC’s conduct through its employees was entirely professional and 

’ 

2) The Chantels created a serious risk for themselves, the public and 
anyone who might be in or near the 6,200 square foot structure on account of the 
violation of NESC distance clearance standards which MEC is required to adhere to 
under all circumstances. There are no waivers or other options available to MEC under 
these circumstances. It is my opinion that Mohave County owed a duty to the public to 
issue the stop work orders and further acted reasonably when it instructed MEC to de- 
energize the power in the distribution lines over the Chantel premises and service to the 
Chantel residence. In turn, MEC acted reasonably in obeying Mohave County’s 
instructions to de-energize. If any electrical accident had occurred with the distribution 

3 



-- 
power lines over the 6,200 square foot structure, MEC, by virtue of its knowledge of the 
insufficient distance between the structure and the MEC distribution lines and the 
encroachment in its utility easement, would have been held strictly liable for any and all 
losses to personal property, injuries or loss of life by an accidental contact with MEC 
distribution lines. 

P 

4 

Dennis W. Hughes 
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A.FFIDAVIT OF JOHN WILLIAMS 

STATE OF ARIZONA 1 

county of Mohave 1 
) ss. 

I, John Williams, being first duly sworn, depose and state: 

1. I have been an employee of Mohve Electric Cooperative ("MEC") for 28 

years. My present position is Line Extension Supervisor. 

2. On or about August 7,2008, MEC conducted a measurement of the 
7 

clearance between its electric distribution line and the Artwork and detennhed that the building 

was in violation with the National Electric Safety Code ("NESC") clearance requirements. At 

that time I sent a FAX to Darrell Riedel, Chief Building Inspector for Mohave County, 

requesting that., in the interest of public safety, a stop-work order be placed on construction 

activities at that location. 

3. On or abut August 15,2008, I was advised that Plaintif€was cuntjnuing 

with the construction of the Artwork and I contacted Mike Dorman, one of Mohave County's 

building inspectors. Mr. Doman acknowledged that the County was aware that Mr. chantel's 

building had no permit. Mohave County advised that it was in the process of getting a deputy 

sheriff to accompany a building inspector to shut down the constnuction. 

4. On or about August 18,2008, Mr. Riedel (of Mohave County) and I went 

to the Chantel property, and arrived at approximately 10:30 am. Plaintiff did not allow me 

access until I informed him that, as a condition of service, MEC had the right to investigate a 

possible safety violation. Plaintiff did not allow Mi. Ride1 onto his property, and waited with 

him at the gate. E took measurements and determined that the clearance between the existing 

1 



electric line and the building was in violation of NESC. I informed Phintiff that coflstrcLction on . 

the Artwork must cease. 

5. On or about August 18,2008, Mr. XedeI of the Muhave County Special 

Services Department contacted me and infomed me Plaintiff said that he would cooperate and 

planned to get a building pennit. However, Mr. Riedel also informed me it was his belief that 

Plaintiffs building could never qualify for a permit because the structure did not comply with 

County building codes. 
i 

6. On or about September 12,2008, we confirmed that Plaintiff had resumed 

construction. Mi. Doman of Mohave County faxed to us (MEC) a request to disconnect electric 

service to the Chantel property. 

7. On or about September 13,2008, MEC undertook a second measurement 

and determined that the building was still in violation of NESC clearance requirements and once 

again, it was apparent that the clearance bekeen the Plaintiffs building and our lines was 

inadequate. 

8. On or about September 15,2008, Mr. Riedel of Mohave County in€omed 

me that Plaintif3 had already received a couple of stop work orders and that Plaintif& were 

ignoring them. 

9. On or about September 15,2008, I forwarded a letter to Plaintiffs 

explaining to'them actions MEC would take because their structure was in violation of industry 

clearance guidelines for structures under utility lines. MEC also contacted the BNSF Railroad 

signal advisor to determine ifthe line could be de-energized for an extended length of time. I 

was informed that there could be no extended de-energized period because the line provided 

power to a railroad signal. That made it critical that the deenergizing occur quickly. If anything 

2 



happened at the Chantel residence to creBtea power outage, there would be great risk to the 

safety of the trains coming along the t~adcs near the PlaintifFs' residence. 

10. On or about September 16,2008, MEC crews commenced the de- 

energking of the lime to the Chantel property and the construction of an alternate route. 

11. On or about September 16,2008, I spoke With Ms, Ragen of the ACC and 

requested that the ACC send notice in wrifing if it did not want MEC to proceed with the de- 

energization of the line. I &o quested that the ACC send notice to h4EC to proceed with the 
..9 / 

de-energization if the Commission concluded that de-energizing was necessary. Ms. Paula 

GrifEes and I had a conference call with Ms. Ragen and Steve Olea concerning the de- 

energization ofthe Plaintif&' utility line and we discussed all of the facts. We W C )  were 

given permission to de-energize the line over the Plaintiffs' premises and to reioute the lines. . 

12. .On or about September 16,2008, Darlene Chantel was contacted by MEC 

personnel at approximately 3 :20 p.m. and informed fhat the power line would be de-energked 

due to safety issues. The Chantel electric meter was read at approximately 3:33 p.m. and the 

power line on the Chantel property was immediately thereafter de-energized. 

13. On or about September 17,2008, MEC confinned the County's request to 

disconnect the power line. 

SiTBSCRIBED TO BEFORE M E  this /&&day of May, 201 1 by John Williams. 

My Commission exykest 

3 
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-. 

AFFIDAVIT OF THOMAS LONGTIN 

STA’IX OF ARIZONA ) 
) ss. 

County of Mohave 1 

.I, Thomas Longtin, being first M y  sworn, depose and state: 

I .. I have been an employee of Mohave Electric Cooperative (“MECI’) for 20 

years. My present position is Manager of Operations and Engineering. 

2. For the entire time X have been employed at MEC, the utility poles and 

distribution l ies that run along Route 66 east of &gman have been there. Furthermore, it is my 

belief and understanding that those poles and disttibution lines were placed there in the 1960’s. I 

. have personal knowledge that MEC’s poles and .transmission lines were ih place when 1 

commenced my employment ova two decades ago. 

3. The drop line &om the distribution lines that crisscrossed the chantels’ 

property &.so provided power to a nearby railroad train signal. Given that the Chantels had built a 

huge structure under our distribution lines without om (MEC‘s) approval or permission and M e r  

given that the drop line going to the Chantel residence violated industry standards €or clearance 

purposes where it crossed over the Chantel’s concrete stsucture, any incident mund the Chantel 

structure (on which MEC had knowledge) that caused a circuit breaker to trip would have created a 

serious Iiability situation for MEC if the train signal did not have power. This was UnacGePfable . 

for us. 

MY 

. .._ . . 
. .  .. ... 
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AFRDAVIT OF ARDEN G. LAUXMAN 

STATE OF ARIZONA ) 
) ss. 

County of Maricopa ) 

I, Arden G. Lauxman, being first duly sworn, on oath state: 

1. I am the Chief Financial Officer for Mohave Electric Cooperative 

(';ME"') and I am authorized to execute this Affidavit. 

2. Mohave Electric Cooperative is a membership cooperative that is non- /- 3 9  

profit, without "equity." In other words, every member sharespro rata in the costs of MEC if 

those costs are extrinsic to the day-to-day costs of MEC and are not borne by those who have 

caused them. 

3. When members are responsible for costs incurred by MEC for the 

protection of its members and the public at large, MEC passes those costs on to its members. 

This is a well-established practice in the utility industry. 

4. I am familiar with the accounting practices utilized by the Cooperative and 

its practices conform to those of the utility industry for the determination of expenses caused by 

customers/cooperative members who have caused events that are in breach of rules, policies and 

Bylaws, and the Rural Utilities Services Bulletin I7678-2(7). 

5. Whenever MEC personnel are involved in extraordinary activities for de- 

energizing of power lines to residences, MEC passes on the direct and indirect costs to the 

member owning the residence. The direct costs will include the actual time of the MEC 

personnel involved, at an established rate per hour. Additionally, the overhead expenses are also 

allocated to the costs passed on to the MEC member. This is in conformance with the utility 

industry practices and Bulletin 17678-2. 



6. On or about September 15,2008, Mohave County instructed MEC to de- 

energize the utility line to the Chantel residence and to re-route a three-phase distribution line 

that was over the approximately 6,200 square foot structure the Chantels had constructed 

because, as I understand it, the Chantels had not obtained a building permit and Mohave County 

was very concerned about some safety issues. 

7. The costs MEC has assessed to the Chantels involves the time of the 

following employees: Robert Radcliff, Victor Holeman, Shelby Sinclair, Rob Frederick, Donald 

Driver, John Williams, and Michael Delance, who spent the better part of a day using MEC 

equipment in the de-energization process. Time Sheets for their work are attached. 

. CP 

8. The costs for MEC to comply with Mohave County’s instruction to 

disconnect/de-energize the utility line to the Chantel residence and to reroute the three phase 

distribution line are based on the following breakdown: 

a. Costs to disconnect service to Chantel residence and relocate service to the 

railroad meter across street of residence - $12,135.09 

b. Costs to install a new three phase overhead distribution line around the Chantel 

residence - $23,145.47 

c. Service charges - $12,601.48 

TOTAL AMOUNT DUE AND OWING - $47,882.04 (subject to still accruing service 

charges and legal fees). 

These costs exclude what Mr. and Mrs. Chantel will have to pay should they decide to 

pay the costs for reconnecting to MEC electrical system. 

2 



9. Worksheets reflecting all of the costs are attached hereto. These records 

are maintained in the ordinary course of business, as are all records on repairs, etc. that relate to 

the protection of MEC's assets. These records are accurate, to the best of my knowledge. 

Ardenhuxman / 

SUBSCRIBED AND SWORN TO-BEFORE-ME thi &y - of July, 2011, by 

Arden Lauxman. 

My Commission Expires: 

I 1 

3 
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MOHAVE ELECTRIC COOPERATIVE, INC. 
Application For Membership 
and Electric Service 

The undereigned (hereMer catled tho -AppliCenr) hereby applies lor electric service. and agrees to purchase electric energ 
Mohsve Electrk: Cooperethre, Inc. (hereinalter called the 'Cooperalive') upon the Idlowing terms and conditions. 

1. The A p p T i t  win pay b the Cooperative h e  sum of $5.00. wfrich H this eppliatlon is ecceqted by the Cooperative, win m t i t ~ l a  
b e  Applic~nl's membership fee. 
2 The Appricent will, when elecMc anersy becomes available, purchase tam the Cooperative atl el& unergy used on the 
premises and wUl pay therelor monthly at rates b be determined horn time fo time in accordance with the by-laws of the Cooperative; 
p-d. however. that the Goqmrative may limil the maunl d electric ewrgy which it shall be required lo lumish 10 the A p p l i m  
3. The Appricant win taus his premises to be wired in accordance with wiring specfficafbns approved by the Cooperative, (Y k~ 
BCUX- withgood w i h g  pauiices. 
4. The Appricant will cunply  wlth and be bwnd by the prov~sE0ns olihe articles Of incorporation. lhe arlicles of cawetsion. and the ty- 
lews of the Coaporntke, and such rules and regulations BS may frbm the  lo time be adapted by We Cooperative. 

5. The Applicant, by paying a membership lee and becoming 8 member. assumes no liability or responsibitity for any debts or 
n&ws of 
such Qbta O( liabilities. 

carrm&m, ugg power tines necessary lor the sem'dng of members in thls area. AI-. applicant shall give d e  and 
*ded a- at reeeonable times to $le premises lor the purpose 01 r e a m  meters. testing, rep8idng. relocating. rem- of 
exeharrging any 
7. The Applicant is hereby WWmd and le aware of Articte V I  of the Corporate by-laws regarding the dispoeialon 01 revenue and 
rece-pta md nor~protil opetetkn. a 

kroperatb, & n is expresdy understood that under the law his +ate properiy Is exempt f rom execution for any 

6. The Appli-I agrees lo grant at the time of filing of said applicetbn. easements of right of way across hm property. fw 4 ,  

09ern(iWr 

a ~ l  equipment or facilities necessary to provide elecbic service. 
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. .  
~. P.O. Box 104% Bullfiead Ctty, AZ 86430. .- . I 

e lecfr lc  c o o D e r o l l v e  

. . . - . . - .- . - - - - -_ . -. - . . - . - - . -. . - . 
Roger mantel 
10001 E, Highway 66 
Kingman, AZ 86411-2028 

September 15, 2008 - . - . - . . . . . .~ 

Via C e r t i f i e d  Letter 

Re: Disconnectiog of Electric Service 
9455 E. Highway 66 (APN 313-11-006) 

D e a r M r .  Chantel :  

you are aware, Mohave Electric COOpeJXtiVe, Inc. was hfomed 
a a t  you were constructing a bidlding directly beneath an existing 
overhead electric line. A f i e ld  review of the property revealed 
that the building you are construct$ng is in 'violation of 
clearance .regrrirements mandated by t he  National E l e c t r i c  Safety 
Code. 

Mohave County and Moham Electric Cooperative, .- Lnc, ha- 
.previously requested that you cease constru&ion on t h i s  building, 
YOU have refused. As a result, the Mohave County  Div-ision 02 
Building Inspection has requested that Mohave Electr ic  Cooperative 
-diately disconnect electric service to your property, 

Please be advised that yoli will be held responsible for all costs 
incurred by Mohave Electric Cooperative as a result of this 

. action. These costs shall include the construction costs 
associated with the de-energization of t b i 6  h e -  segment (made 
necessary by your construct'ion of this structure too close to the 
electric line), as  well as the construction costs associated w i t h  
re-establishing .electric Service to a .neighboring customer who 
would be a l s o  - affected by the de-energization of t&is  l ine 
segernent. In addition, you w i l l  be responsible for t he  costs of 
relocating the existing overhead electric line to permanently m e e t  
the electric code clearances. 

. 

' 

Ele'ctric service will not be restored t o  your p r d s e s  un t i l  these 
costs are p a i d  in frill. 

Kohaave Electric's Service Rnles and Regulations, OR. file w i t h  the. 
u i z o n a  ~orporation C d s s i o n ,  cite t ha t  unsafe conditions. 
grounds for the disconnection of electric service. 

. 



If you have any questions o r  need more in€omation please contact 
~ 

Sincerely, 

Mohave Electric Cooperative, Irrc, 

I -._-- me at 7-~-~8-r ~ ~ ~ - * s - -  - -- . .-- - -.-- -- --- - - - - - . . 

John H, W U a m s  
Line Extension Supervisor 

cc: Thomas Longtin . 
. Neil Gamey 

D i s p a t c h  
File 
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. .  - \  

e I e c f FA c- .co  o p e  r Q t i v e 
A Touchstope Energy@ Coopcradve ?& 

Date: Septembel: 17, 2008 Number of pages (including. this page) : 1 

From: John €I. Williams, Line Extension Supervisor,' (928) 758-0580 

For problems in transmission contact 3elinda Sierra at 763-4115 
a- (Main O f f i c e ) .  O m  fax nrnnber is (928)  763-6094 (Main Office). 

- Attention: Daryl R i e d e L  - 
Company: Mohave Coyn-ty Chief B u i l d i n g  Inspector 

Fax NO. 928-75773577 Phone No- 928-757-0903 x5822 

S u b j e c t :  Disconnection of Eiectric Serv ice  _ I  

C h a n t e l  (9455 :E, Highway 6 6 )  Parcel 313-11-006 

Message: Mobave EIectric Cooperatjxe, Lnc- received. your request to . 
djisconnect the electric service' to the above-named prope*'y on 
September 12, 2008. 

please be advised that  Mohive Electric Cooperative de-energized the 
power  .;Line across' the  above-named property at 3:33 p.m. OQ 

September 16, 2008. 

If you-have any questions or.need iaore infomation please call me. 

MECOO222 
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I 

BYLAWS OF 
MOHAVE ELECTRIC COOPERATIVE, INC. 

Amcndcd June 25,2010 

ARTICLE I. MEMBERSHLP 

Section 1. Rcquircmcnts for Membcrship. 
Any person, firm, association, corporation, or body politic or subdivision 
thereof will become a member of Mohave Electric Cooperative, lnc. 
(hereimficr called the “Cooperative”) upon receipt of elcctric service from 
the Cooperative. provided that he or it has first: 

Made a wrinen application for membership therein; 
Agrced to purchasc froni thc Coopcrativc ckctric cncrgy as hcrcin 
afier specified; 
Agreed to comply with and be bound by the Articles of 
Incorporation and Bylaws of the Cooperativc and any mles and 
regulations adopted by the Board of Directors: 
Agreed to grant, at the time of filing said application, cascnients’ 
of right-of-way across his property for consiruction, use and 
operation of power lines necessary for the sewicing of members in 
hisarca;and . 
Paid the memberrhip fee hereinafier specified. 

NO member may hold more than one membership in thc Cuopcrative, and 
no membership in the Cooperative shall bc transferable. except as 
provided in these Bylaws. 

Section 2. Membership Certificates. 
Membership in the Cooperative shall be evidenced by a membership 
certificate which shall be in such form and shall contain such provisions 
as shall be determined by the Board of Directors. Such certificate shall be 
signed by the President and by the Secretary of the Cooperative and h e  
corporate seal shall be affixed thereto. No membership certificate shall be 
issued for less than the membership fee fixed by these Bylaws. nor until 
such membership fee has been fully paid for. In case a certificate is lost, 
destroyed or mutilated, a new certificate may be issued therefore upon 
such uniform terms and indemnity to the Cooperative as the Board of 
Directors may prescribe. 

Section 3. Joint Membership. 
Ahusband and wife may apply for a joint membership and, subject to their 
compliance with the requirements set forth in Section I of this Article. 

‘ may be accepted for such membership. The term “member“ as used in 
these Bylaws shall be deemed to include a husband and wife holding a 
joint membership any provisions relating to the rights and liabilities of 
membership shall apply equally with respect to the holders of a joint 
membership. Without limiting the generality of the foregoing, ~e effect 
of the hereinafter specified actions by or in respect of the 
holders of a ioint membership shall be as folIows: 

‘ 

The pr&cnce at a meeung of either or both shall be regarded as thc 
presence of one member and shall constitute a joint waiver of 
notice of the meeting; 
The vote of either sepamtely or both jointly shall constitute one joint 
vote; 
A waiver of notice signed by either or both shall constitute a joint 
waiver, 
Notice to either shall constitute notice to both; 
Expulsion of either shall temiinate the joint membership; 
Withdrawal of either shall terminate the joint membership; 
Either but not botb may be elected or: appointed as o f k e r  or board 
member, provided that both meet the qualifications for such office. 

Page 1 
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Arizona Administrative Code Currentness 
Title 14. Public Senice Corporations; Corporations and A%sociations; Securities Regulation 

Chapter 2. Corporation Commission Fixed Utilities 
Article 2. Electric Utilities (Refs & A m o s )  

U C .  R24-2-206 

B4-2-206. Senice Lines and Establishments 

A. Priority and timing of service establishments 

1. After an applicant has complied with the utility's application and deposit requirements and has been accepted for service 
by the utility, the utility shall schqdule that customer for service establishment. 

2. Service establishments shall be scheduled for completion within five working days of the date the customer has been 
accepted for service, except in those instances when the customer requests service establishment beyond the five working 
day limitation. 

/ 

3. When a utility has made arrangements to meet with a customer for service establishment purposes and the utiliv or the 
customer cannot make the appointment during the prearranged time, the utility shall reschedule the service establishment 
to the satisfaction of both parties. 

4. A utility shall schedule service establishment appointments within a maximum range of four hours during normal 
working how, unless another t i m e - h e  is mutually acceptable to the utility and the customer. 

5 .  Service establishments shall be made only by qualified utility service personnel. 

6 .  For the purposes of this rule, service establishments are where the customer's facilities are ready and acceptable to the 
utility and the utility needs only to install or read a meter or turn the service on. 

B. Service lines 

1. Customer provided facilities 

a. Each applicant for services shall be responsible for all inside wiring including the service entrance and meter socket. 

b. Meters and service switches in conjunction with the meter shall be installed in a location where the meters will 
be readily and safely accessible for reading, testing and inspection and where such activities will cause the least 
interference and inconvenience to the customer. However, the meter locations shall not be on the front exterior wall 
ofthe home; or in the carport or garage, unless mutually agreed to between the home builder or customer and the 
utility. The customer shall provide, without cost to the utility, at a suitable and easily accessible location, suf&ient 
and proper space for installation of meters. 

c. Where the meter or service line location on the customer's premises is changed at the request of the customer or 
due to alterations on the customer's premises, the customer shall provide and have installed at his expense all wiring 
and equipment necessary for relocating the meter and service line connection and the utility may make a charge for 
moving the meter or service line. 

2. Company provided facilities 



a. Each utility shall file, in Docket Control, for Commission approval, a service line tariffwhich defines the maximum 
footage or equipment allowance to be provided by the utility at no charge. The maximum footage or equipment 
allowance may be differentiated by customer class. 

b. The cost of any service line in excess of that allowed at no charge shall be paid for by the customer as a contribution 
in aid of construction, 

c. A customer requesting an underground service line in an area served by overhead facilities shall pay for 
the difference between an overhead service connection and the actual cost of the underground connection as a 
nonrefundable contribution. 

C. Easements and rights-of-way 

1. Each customer shall grant adequate easement and right-of-way satisfactory to the utility to ensure that customer's proper 
service connection. Failure on the part of the customer to grant adequate easement and right-of-way shall be grounds for 
the utility to refuse service. 2 

2. When a utility discovers that a customer or customer's agent is performing work or has constructed facilities adjacent to 
or within an easement or right-of-way and such work, construction or facility poses a hazard or is in violation of federal, 
state or local laws, ordinances, statutes, rules or regulations, or sigdicantly interferes with the utility's access to equipment, 
the utility shall notify the customer or customer's agent and shall take whatever actions are necessary to eliminate the 
hazard, obstruction, or violation at the customer's expense. 

HISTORICAL NOTE 

Adopted effective March 2, 1982 (Supp. 82-2). Amended by exempt rulemaking at 5 A.A.R. 3933, effective September 24, 
1999 (Supp. 99-3). Amended by exempt rulemaking at 6 A.A.R. 4180, effective October 13,2000 (Supp. 004). 

Current through March 3 1,201 2. 

A.A.C. R14-2-206, AZ ADC R14-2-206 



Arizona Administrative Code Currentness 
Title 14. Public Senice Corporations: Corporations and Associations; Securities Regulation 

Chapter 2. Corporation Commission Fixed Utilities 
.Article 2. Electric Utilities (Refs 8r Amos)  

A.A.C. R14-2-208 

R14-2-208. Provisioii of Senice 

A. Utility responsibility 

1. Each utility shall be responsible for the safe transmission and distribution of electricity until it passes the point of 
delivery to the customer. 

2. The entity having control of the meter shall be responsible for maintaining in safe operating condition all meters, 
equipment, and fixtures installed on the customer's premises by the entity for the purposes of delivering electric service 
to the customer. 

4- 

3. The Utility Distribution Company may, at its option, refuse service until the customer has obtained all required permits 
and inspections indicating that the customer's facilities comply with local construction and safety standards. 

B. Customer responsibility 

1. Each customer shall be responsible for maintaining all customer facilities on the customer's side of the point of delivery 
in safe operating condition. 

2. Each customer shall be responsible for safeguarding all utility property installed in or on the customer's premises for 
the purpose of supplying utility service to that customer. 

3. Each customer shall exercise all reasonable care to prevent loss or damage to utility property, excluding ordinary wear 
and tear. The customer shall be responsible for loss of or damage to utility property on the customer's premises arising 
&om neglect, carelessness, or misuse and shall reimburse the utility for the cost of necessary repairs or replacements. 

4. Each customer shall be responsible for payment for any equipment damage and estimated unmetered usage resulting 
from unauthorized breaking of seals, interfering, tampering, or bypassing the utility meter. 

5. Each customer shall be responsible for notifying the utility of any equipment failure idenaied in the utility's equipment. 

C .  Continuity of service. Each utility shall make reasonable efforts to supply a satisfactory and continuous level of service. 
However, no utility shall be responsible for any damage or claim of damage attributable to any inkrruption or discontinuation 
of service resulting fiom: 

1. Any cause against which the utility could not have reasonably foreseen or made provision for, that is, force majeure. 

2. Intentional service intemptions to make repairs or perform routine maintenance. 

3. Curtailment 

D. Service interruptions 



1. Each utility shall make reasonable efforts to reestablish service within the shortest possible time when service 
interruptions occur. 

2. Each utility shall make reasonable provisions to meet emergencies resulting from failure of service, and each utility 
shall issue instructions to its employees covering procedures to be followed in the event of emergency in order to prevent 
or mitigate intemption or impainnent of service. 

3. In the event of a national emergency or local disaster resulting in disruption of normal service, the utility may, in the 
public interest, interrupt service to other customers to provide necessary service to civil defense or other emergency service 
agencies on a temporary basis until normal service to these agencies can be restored. 

4. When a utility plans to interrupt service for more than four hours to perform necessary repairs or maintenance, the utility 
shall attempt to infom affected customers at least 24 hours in advance of the scheduled date and estimated duration of 
the service interruption. Such repairs shall be completed in the shortest possible time to minimize the inconvenience to 
the customers of the utility. 

r 

5. The Commission, Consumer Services Section, shall be notified of interruption in service affecting the entire system or 
any significant portion thereof. The interruption of service and cause shall be reported by telephone to the Commission 
within two hours after the responsible representative of the utility becomes aware of said interruption and followed by a 
Written report to the Commission. 

E. Curtailment Each utility shall file with the Commission, through Docket Control, as a part of its general tariffs a procedural 
plan for handling severe supply shortages or service curtailments. The plan shall provide for equitable treatment of individual 
customer classes in the most reasonable and effective manner given the existing circumstances. When the availability of service 
is so restricted that the reduction of service on a proportionate basis to all customer classes will not ma ta in  the integrity of 
the total system, the utility shall develop procedures to curtail service giving service priority to those customers and customer 
classes where health, safety and welfare would be adversely affected. 

F. Construction standard and safety 

1. Each utility shall construct all facilities in accordance with the provisions of Institute of Electrical and Electronic 
Engineers, Inc., Pub. No. C2-2007, The National Electrical Safety Code (2003, which is incorporated by reference in 
R14-2-207(E)(3)(c), and American Society of Mechanical Engineers, Pub. No. ANSYASME B31.1-2007, Power Piping 
(2007), including no future editions or amendments, which is incorporated by reference, on file with the Commission, and 
published by and available from the American Society of Mechanical Engineers, 3 Park Avenue, New York, New York 
10016, and through http://catalog.asme.org. 

2. Each utility shall adopt a standard altemating nominal voltage or standard alternating nominal voltages (as may be 
required by its distribution system) for its entire service area or for each of the several districts into which the system may be 
divided, which standard voltage or voltages shall be stated in the rules and regulations of each utility and shall be measured 
at the customer's service entrance. Each utility shall, under normal operating conditions, maintain its standard voltage 
or voltages within the limits of National Electrical Manufacturers Association, Pub. No. ANSI (284.1-2006, American 
National Standard for Electric Power Systems and Equipment-Voltage Ratings (60 Hertz) (2006), including no future 
editions or amendments, which is incorporated by reference, on file with the Commission, and published by and available 
ffom the National Electrical Manufixturers Association, 1300 North 17th Street, Suite 1752, Rosslyn, Virgi11ia22209, and 
through http://www.nemaorg. 

HISTORICAL NOTE 

Adopted effective March 2,1982 (Supp. 82-2). Amended subsections (D)(5) and (FX1) and (2) effective April 1,1986 (Supp. 
86-2). Amended effective February 8, 1991 (Supp. 91-1). Amended effective August 16, 1996 (Supp. 96-3). Amended by an 

http://catalog.asme.org
http://www.nemaorg


emergency action effective August 10,1998, pursuant to A.R.S. 4 41- 1026, in effect for a maximum of 180 days (Supp. 98-3). 
Emergency amendment replaced by exempt permanent amendment effective December 31, 1998 (Supp. 98-4). Amended by 
exempt rulemaking at 5 A.A.R. 2054, effective June 4,1999 (Supp. 99-2). Amended by exempt rulemaking at 5 A.A.R. 3933, 
effective September 24, 1999 (Supp. 99-3). Amended to correct subsection numbering (Supp. 99-4). Amended by exempt 
rulemaking at 6 A.A.R. 4180, effective October 13,2000 (Supp. 004). Amended by final rulemaking at 15 A.A.R. 1933, 
effective December 27,2009 (Supp. 09-4). 

Current through March 3 1,20 12. 

A.A.C. R14-2-208, AZ ADC R14-2-208 
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Art. 15, 5 3, Arizona Constitution 



Format Document Page 1 of 1 

3. Power of commission as to classifications, rates and charges, rules, contracts, 
and accounts; local requlation 
Section 3. The corporation commission shall have full power to, and shall, 
prescribe just and reasonable classifications to be used and just and reasonable 
rates and charges to be made and collected, b public service corporations within 

and orders, by which such corporations shall be governed in the transaction o f  
business within the state, and may prescribe the forms of contracts and the 
systems of keeping accounts to be used b such corporations in transactin such 

convenience, comfort, and safety, and the preservation of the health, of the 
em loyees and patrons of such corporations; Provided, that incorporated cities 

corporations doing business therein, including the regulation of rates and charges 
to be made and collected by such corporations; Provided further, that 
classifications, rates charges, rules, regulations, orders, and forms or systems 
prescribed or made by said corporation commission may from time to  time be 
amended or repealed by such commission. 

the state for service rendered therein, and ma i e reasonable rules, regulations 

business, and make and enforce reasonab Y e rules, regulations, and orders 3 or the 

an 8 towns may be authorized by law to exercise supervision over public service 

http://www.azleg.gov/FonnatDocument.asp?format=normal&ioc=/cons. . . 1 0/13/20 12 
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APPENDIX 

A.A.C. R14-2-21 
MEC Rule Subsection I l l -B 



Arizona Administrative Code Currentness 
Title 14. Public Senice Corporations; Corporations and Associations; Securities Regulation 

Chapter 2. Corporation Comniission Fixed Utilities 
Article 2. Electric Utilities (Refs & Anaos) 

A.A.C. Rl4-2-211 

R14-2-211. Termination of Service 

A. Nonpedsible  reasons to disconnect service. A utility may not disconnect service for any of the reasons stated below: 

1. Delinquency in payment for services rendered to a prior customer at the premises where service is being provided, 
except in the instance where the prior customer continues to reside on the premises. 

2. Failure of the customer to pay for services or equipment which are not regulated by the Commission. 

i 

3. Nonpayment of a bill related to another class of service. 

4. Failure to pay for a bill to correct a previous underbilling due to an inaccurate meter or meter failure if the customer 
agrees to pay over a reasonable period of time. 

5 .  A utility shall not terminate residential service where the customer has an inability to pay and 

a. The customer can establish through medical documentation that, in the opinion of a licensed medical physician, 
termination would be especially dangerous to the health of a customer or a permanent resident residing on the 
customer's premises, or 

b. Life supporting equipment used in the home that is dependent on utility service for operation of such apparatus, or 

c. Where weather will be especially dangerous to health as defined or as determined by the Commission. 

6. Residential service to ill, elderly, or handicapped persons who have an inability to pay will not be terminated until all 
of the following have been attempted: 

a. The customer has been informed of the availability of funds &om various government and social assistance agencies 
of which the utility is aware. 

b. A third party previously designated by the customer has been notified and has not made arrangements to pay the 
outstanding utility bill. 

7. A customer utilizing the provisions of subsection (A)(4) or (A)(5) above may be required to enter into adeferredpayment 
agreement with the utility within 10 days after the scheduled termination date. 

8. Disputed bills where the customer has complied with the Commission's rules on customer bill disputes. 

B. Termination of service Without notice 

1. In a competitive marketplace, the Electric Service Provider cannot order a disconnect for nonpayment but can only send 
a notice of contract cancellation to the customer and the Utility Distribution Company. Utility service may be disconnected 
without advance written notice under the following conditions: 



a. The existence of an obvious hazard to the safety or health of the consumer or the general population or the utility's 
personnel or facilities. 

b. The utility has evidence of meter tampering or fiaud 

c. Failure of a customer to comply with the curtailment procedures imposed by a utility during supply shortages. 

2. The utility shall not be required to restore service until the conditions which resulted in the termination have been 
corrected to the satisfaction of the utility. 

3. Each utility shall maintain a record of all terminations of service without notice. This record shall be maintained for a 
minimum of one year and shall be available for inspection by the Commission. 

C.  Termination of service with notice 

1. In a competitive marketplace, the Electric Service Provider cannot order a disconnect for nonppment but can only 
send a notice of contract cancellation to the customer and the Utility Distribution Company. A utility may disconnect 
service to any customer for any reason stated below provided the utility has met the notice requirements established by 
the Commission: 

a. Customer violation of any of the utility's tariffs, 

b. Failure of the customer to pay a delinquent bill for utility service, 

c. Failure to meet or maintain the utility's deposit requirements, 

d Failure of the customer to provide the utility reasonable access to its equipment and property, 

e. Customer breach of a written contract for service between the utility and customer, 

€ W e n  necessary for the utility to comply with an order of any governmental agency having such jurisdiction. 

2. Each utility shall maintain a record of all terminations of service with notice. This record shall be maintained for one 
year and be available for Commission inspection. 

D. Termination notice requirements 

I. No utility shall terminate service to any of its customers without providing advance written notice to the customer of the 
utility's intent to disconnect service, except under those conditions specified where advance written notice is not required. 

2. Such advance written notice shall contain, at a minimum, the following information: 

a. The name of the person whose service is to be terminated and the address where service is being rendered 

b. The utility tariff that was violated and explanation thereof or the amount of the bill which the customer has failed 
to pay in accordance with the payment policy of the utility, if applicable. 

c. The date on or after which service may be terminated 

d A statement advising the customer to contact the utility at a specific address or phone number €or information 
regarding any deferred payment or other procedures which the utility may offer or to work out some other mutually 
agreeable solution to avoid temhation of the customer's service. 

- . .. , ~~ . . - .. -.. ..... .. . . . .. . . - .. . .. . 1. ..... -- .-- - ~ . . - ... ..~.. .- .. ..~ .. . ,. . , .. ,- ~ 



e. A statement advising the customer that the utility's stated reason for the termination of services may be disputed 
by contacting the d t y  at a specific address or phone number, advising the utility of the dispute and m a g  
arrangements to discuss the cause for termination with a responsible employee of the utility in advance of the 
scheduled date of termination. The responsible employee shall be empowered to resolve the dispute and the utility 
shall retain the option to terminate service after affording this opportunity for a meeting and concluding that the reason 
for termination is just and advising the customer of his right to file a complaint with the Commission. 

3. Where applicable, a copy of the termination notice will be simultaneously forwarded to designated third parties. 

E. Timing of terminations With notice 

1. Each utility shall be required to give at least five days' advance written notice prior to the termination date. 

2. Such notice shall be considered to be given to the customer when a copy thereof is left with the customer or posted first 
class in the United States mail, addressed to the customer's last known address. 

3. If after the period of time allowed by the notice has elapsed and the delinquent account has not been paid nor 
arrangements made with the utility for the payment thereof or in the case of a violation of the utility's rules the customer 
has not satisfied the utility that such violation has ceased, the utility may then terminate service on or after the day specified 
in the notice without giving further notice. 

4. Service may only be disconnected in conjunction with a personal visit to the premises by an authorized representative 
of the utility. 

5. The utility shall have the right (but not the obligation) to remove any or all of its property installed on the customer's 
premises upon the termination of service. 

F. Landlordtenant rule. In situations where service is rendered at an address different from the mailing address of the bill or 
where the utility knows that a landlordhenant relationship exists and that the landlord is the customer of the utility, and where 
the landlord as a customer would otherwise be subject to disconnection of service, the utility may not disconnect service until 
the following actions have been taken: 

1. Where it is feasible to so provide service, the utility, after providing notice as required in these rules, shall offer the 
occupant the opportunity to subscribe for service in his or her own name. If the occupant then declines to so subscribe, 
the utility may disconnect service pursuant to the rules. 

2. A utility shall not attempt to recover from a tenant or condition service to a tenant with the payment of any outstanding 
bills or other charges due upon the outstanding account of the landlord. 

HISTORICAL NOTE 

Adopted effective March 2, 1982 (Supp. 82-2). Amended by an emergency action effective August 10, 1998, pursuant to 
A.R.S. $31 - 1026, in effect for a maximum of 180 days (Supp. 98-3). Emergency amendment replaced by exempt permanent 
amendment effective December 31,1998 (Supp. 98-4). Amended to correct subsection numbering (Supp. 99-4). Amended by 
exempt rulemaking at 6 A.A.R 4180. effective October 13,2000 (Supp. 00-4). 

Current through March 31,2012. 

A.A.C. R14-2-211, AZ ADC R14-2-211 
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1. 
$" 

2. 

MOHAVE ELECTRIC COOPEBATIVE, INC. 

SERVICE RULES AND REGULATIONS 

( 2 )  A t h i r d  p a r t y  p r e v i o u s l y  d e s i g n a t e d  by t h e '  customer 
has been n o t i f i e d  and h a s  no t  made arrangements  t o  
pay the o u t s t a n d i n g  U t i l i t y  b i l l .  

g )  A customer u t i l i z i n g  t h e  p r o v i s i o n s  of  ( e . )  or'( T.) above 
may b e  r e q u i r e d  t o  e n t e r  into a d e f e r r e d  payment agreement 
w i t h  r h e  Coopera t ive  w i t h i n  t e n  ( 1 0 )  days af teF t h e  
schedu led  t e r m i n a t i o n  da te .  

h )  DispWed b i l l s  where t h e  'customer has complied, w i t h  t h e  
ACC's  r u l e s  on customer b i l l  d i s p u t e s .  

I 

I 

I 

SUBSECTION I l l - B  0 

TERMINATION OF SERVICE WITHOUT XOTICE 

Electric serv ice  may be  d i sconnec ted  wi thout  advance w r i t t e n  
n o t i c e  under  t h e  fo l lowing  c o n d i t i o n s  : 

a) The e x i s t e n c e  of an obvious and imminent hazard t o  t h e  

I 

s a f e t y  or h e a l t h  of t h e  Customer o r  t h e  g e n e r a l  popu- 
l a t i o n  or t h e  C o o p e r a t i v e ' s  personnel  o r  f ac i l i t i e s .  

b) The Coopera t ive  had ev idence  of meter tampering,  t h e f t  
of s e r v i c e ,  o r  damage and loss  to  the Coopera t ive ' s  
p r o p e r t y  p e r t a i n i n g  t o  t h e  s e r v i c e  to  the Customer. 

c )  F a i l u r e  of a Cuscorner to  comply w i t h  t h e  cur ta i lment  
. procedures .  

d )  An emergency r e q u i r i n g  immediate d i s c o n t i n u a n c e  of 
s e r v i c e .  

e)  Unauthorized resale or use of e lectr ic  services.  

The Coopera t ive  s h a l l  n o t  b e  required to restore service u n t i l  
t h e  c o n d i t i o n s  which resulted i n  the  t e r m i n a t i o n  have been 
corrected t o  the s a t i s f a c t i o n  of the Coopera t ive .  

I 

11 1-2 



Exhibit 10 



NOTICE: THIS DECISION DOES NOT CREATE LEGAL PRECEDENT AND MAY NOT BE CITED 
EXCEPT AS AUTHORIZED BY APPLICABLE RULES. 

See Ariz. R. Supreme Court l l l ( c )  ; ARCAP 28(c) ; 
Ariz. R. Crim. P. 31.24 

IN THE COURT OF APPEALS 
STATE OF ARIZONA 
DIVISION ONE 

DUSTIN R. CHANTEL and ELIZABETH ) 
D. CHANTEL, husband and wife, 

Plaintiffs/Appellants, ) 

1 
V. 

MOHAVE ELECTRIC COOPERATIVE, 
INC., an Arizona non-profit 
corporation, 

Defendant/Appellee. 

NO. 1 CA-CV 12-0411 

DEPARTMENT C 

MEMORANDUM DECISION 
(Not for Publication - 
Rule 28, Arizona Rules of 
Civil Appellate Procedure) 

Appeal from the Superior Court in Mohave County 

Cause No. S8015CV200902574 

The Honorable Lee Frank Jantzen, Judge 

AFFIRMED 

Dustin R. Chantel and Elizabeth D. Chantel 
Plaintiffs/Appellants In P r o p r i a  Persona 

Kingman 

Curtis, Goodwin, Sullivan, Udall & Schwab, P.L.C. Phoenix 
By Michael A. Curtis 

Attorneys for Defendant/Appellee 
Larry K. Udall 

J 0 H N S E N, Judge 

11 Dustin R. and Elizabeth D. Chantel appeal the superior 

court’s entry of summary judgment in favor of Mohave Electric 



Cooperative, Inc. ("ME,"). For the following reasons, we 

affirm. 

FACTS AND PROCEDURAL BACKGROUND 

I2 MEC is a member-owned and -operated electrical 

cooperative. The Chantels, who live in Kingman, are members of 

MEC. The membership application the Chantels signed provided 

that they would be bound by MEC's articles of incorporation, by- 

laws and rules and regulations. MEC's rules and regulations 

provide, i n t e r  alia: "The Customer will be held responsible for 

. . . interfering with the Cooperative's meter(s) or other 

utility property." The rules and regulations also allow MEC to 

disconnect service without advance notice if there is "an 

obvious and imminent hazard to the safety or health of the 

Customer or the general population." 

I3 MEC provided the Chantels with electricity via 

overhead lines installed on the Chantels' property decades 

before they purchased it. The lines also served a nearby train 

signal. In the summer of 2008, without a building permit, the 

Chantels began building what they called a "divinely inspired" 

structure directly beneath the lines. 

I4 A county building inspector and an MEC employee 

visited the property in August 2008 and determined that the 

clearance between the electric lines and the structure violated 

the National Electric Safety Code. The county issued stop-work 

2 



orders, but the Chantels continued construction. On September 

12, 2008, the county instructed MEC to de-energize the overhead 

lines because the structure created an unsafe condition. 

185 On September 15, 2008, MEC mailed the Chantels notice 

of the county's directive that MEC de-energize the lines. The 

following afternoon, MEC contacted Ms. Chantel to inform her 

that the lines would be de-energized that day. After de- 

energizing the lines above the Chantels' structure on September 

16, MEC installed a new system to provide service to the nearby 

train signal. When the Chantels asked MEC to reinstate their 

service, MEC said it would do so only if the Chantels reimbursed 

MEC for the costs it incurred in de-energizing the lines and 

installing the new system. 

¶6 The Chantels filed a complaint against MEC alleging 

that the electrical lines were sagging and the power poles were 

breaking and asserting that the Chantels built the structure to 

catch any lines or poles that might break because MEC refused to 

repair them. They alleged eight claims for relief: Breach of 

contract, breach of the covenant of good faith and fair dealing, 

quiet title, ejectment, "recovery of rents," negligence, 

intentional infliction of emotional distress and punitive 

damages. MEC filed a counterclaim seeking to recover more than 

$41,000 in expenses it incurred in de-energizing the lines and 

installing the new system. 

3 



q7 MEC moved for summary judgment on the complaint and 

counterclaim. The Chantels then withdrew their quiet title and 

ejectment claims, and the court granted MEC's motion for summary 

judgment as to the Chantels' claims for recovery of rent, 

intentional infliction of emotional distress and punitive 

damages, but denied MEC's motion on the other claims. 

98 At the summary judgment hearing, the Chantels avowed 

they would produce additional discovery to support their 

remaining claims. When they produced no such discovery, MEC 

moved for reconsideration of the denial of its summary judgment 

motion on its counterclaim and on the Chantels' claims for 

breach of contract, breach of the covenant of good faith and 

fair dealing and negligence. The court granted the motion and 

entered summary judgment in favor of MEC on all of the remaining 

counts in the complaint and on the counterclaim, stating "[iln 

retrospect, the Court's denial of MEC's entire motion was 

incorrect." The court also awarded MEC more than $47,000 in 

damages on its counterclaim and awarded MEC attorney's fees 

pursuant to Arizona Revised Statutes ("A. R. S. " )  

341.01 (A) (West 2013) and -349 (West 2013) .' 
89 We have jurisdiction of the Chantels' 

pursuant to Article 6, Section 9, of the Arizona 

sections 12- 

timely appeal 

Constitution, 

Absent material revisions after the relevant 1 

a statute's current version. 
date, we cite 
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and A.R.S. §§ 12-120.21(A) (1) (West 2013) and -2101(A) (1) (West 

2013). 

DISCUSSION 

A. Legal Principles. 

(I10 Summary judgment is appropriate "if the moving party 

shows that there is no genuine dispute as to any material fact 

and the moving party is entitled to judgment as a matter of 

law." Ariz. R. Civ. P. 56(a); Orme Sch. v. Reeves, 166 Ariz. 

301, 305, 802 P.2d 1000, 1004 (1990). "Summary judgment is also 

appropriate when a plaintiff fails to establish a p r i m a  f a c i e  

case." Gorney v. Meaney, 214 Ariz. 226, 232, ¶ 17, 150 P.3d 

799, 805 (App. 2007). We review d e  novo the grant of a motion 

for summary judgment. Wolfinger v. Cheche, 206 Ariz. 504, 506, 

¶ 4, 80 P.3d 783, 785 (App. 2003). We review the facts in the 

light most favorable to the party opposing summary judgment. 

Id .  Additionally, an award of attorney's fees is left to the 

discretion of the superior court and will not be reversed on 

appeal absent an abuse of discretion. Orfaly v. Tucson Symphony 

Soc'y, 209 Ariz. 260, 265, ¶ 18, 99 P.3d 1030, 1035 (App. 2004). 

$11 In their opening brief, the Chantels challenge only 

the superior court's entry of summary judgment on their 

negligence claim and on their claim for recovery of rent and the 

court's award of attorney's fees in favor of MEC. The Chantels 

therefore have waived any arguments concerning the court's entry 

5 



of summary judgment in favor of MEC on the remaining claims in 

the complaint and on MEC‘s counterclaim. See Phoenix 

N e w s p a p e r s ,  Inc.  v. M o l e r a ,  200 Ariz. 457, 462, ¶ 26, 27 P.2d 

814, 819 (App. 2001).2 

B .  Wrongful Termination of Electrical Service. 

I12 The Chantels argue they are entitled to injunctive 

relief and money damages for MEC’ s alleged wrongful termination 

of their electrical service, claiming it constitutes “actionable 

tortious conduct.“ Although MEC argues the Chantels failed to 

raise this argument in the superior court, we construe the 

Chantels‘ argument as a challenge to the summary judgment on 

their negligence claim, which alleged in part that MEC 

“wrongfully disconnect [ed] the electricity” to their home. 

913 A plaintiff must prove four elements to establish a 

claim for negligence: “(1) a duty requiring the defendant to 

conform to a certain standard of care; (2) a breach by the 

defendant of that standard; (3) a causal connection between the 

defendant’s conduct and the resulting injury; and (4) actual 

damages.” Gipson v. K a s e y ,  214 Ariz. 141, 143, ¶ 9, 150 P.3d 

228, 230 (2007). 

~ _ _ _ _ _  

We also decline to address the various issues the Chantels 
raise for the first time in their reply brief, including their 
request that we issue an injunction requiring MEC to reinstate 
the Chantels’ power service. See D a w s o n  v. W i t h y c o m b e ,  216 
Ariz. 84, 111, ¶ 91, 163 P.3d 1034, 1061 (App. 2007). 

2 
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'214 The Chantels do not identify any legal duty owed by 

MEC to provide them electrical service. "Whether the defendant 

owes the plaintiff a duty of care is a threshold issue; absent 

some duty, an action for negligence cannot be maintained." I d .  

at ¶ 11. The only authority the Chantels cite as imposing a 

duty upon MEC is Arizona Administrative Code ("A.A.C.") R14-2- 

208 (A) (1) , which provides that a "utility shall be responsible 

for the safe transmission and distribution of electricity until 

it passes the point of delivery to the customer." That 

regulation does not impose a duty on MEC to provide service that 

might give rise to a breach for disconnecting service. Rather, 

A.A.C. R14-2-208(A)(l) simply requires a utility to safely 

deliver electricity if it is providing such a service. 

I15 The Chantels cite M e m p h i s  L i g h t ,  G a s  and W a t e r  

D iv i s ion  v. C r a f t ,  436 U . S .  1 (1978), and W a l t o n  E l e c t r i c  

Membership C o r p .  v. S n y d e r ,  508 S.E.2d 167 (Ga. 19981, for the 

proposition that a utility may not terminate service for 

nonpayment without affording a customer due process. We do not 

consider this argument because the Chantels did not raise it in 

the superior court. S e e  B e s t  v. E d w a r d s ,  217 Ariz. 497, 504, ¶ 

28, 176 P.3d 695, 702 (App. 2008). 

¶16 Moreover, MEC did not disconnect the Chantels' 

electrical service because of an unpaid bill. MEC offered 

undisputed evidence in support of its motion for summary 
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judgment that it disconnected the Chantels' service because the 

county directed MEC to do so because of safety concerns caused 

by the structure the Chantels had built directly beneath the 

electrical lines. S e e  T u c k e r  v. Hinds County,  558 S o .  2d 869, 

875-76 (Miss. 1990) (utility company properly may shut off 

customer's power when acting pursuant to directive from county 

official). Additionally, MEC provided the Chantels with more 

than adequate notice of the pending shut-off. Pursuant to 

A.A.C. R14-2-211 (B) (1) (a), a utility may disconnect service 

without notice when there is "an obvious hazard to the safety or 

health of the consumer or the general population," and MEC 

provided the Chantels both written and personal notice prior to 

de-energizing the lines. 

(817 We therefore affirm the grant of summary judgment on 

the Chantels' negligence claim. 

C .  R e c o v e r y  of R e n t  for MEC's U s e  and O c c u p a n c y  of the 
C h a n t e l s '  Property. 

¶18 The Chantels also contend they are entitled to rent 

from MEC pursuant to A.R.S. § 12-1271(A) (2) (West 2013) because 

they did not grant MEC an easement allowing MEC's electrical 

lines over their property. 

¶I9 MEC argues the Chantels' withdrawal of their claims 

for quiet title and ejectment deprives this court of 

jurisdiction to address the claim for rent. S e e  Osuna v. W a l -  

8 



M a r t  S t o r e s ,  Inc. ,  214 Ariz. 286, 289, ¶ 9, 151 P.3d 1267, 1270 

(App. 2007) ("Generally, an order granting a voluntary dismissal 

without prejudice to its being refiled is not an appealable, 

final judgment." (quotation omitted) ) . In the "recovery of 

rents" count of their complaint, however, the Chantels alleged 

they were entitled under A.R.S. § 12-1271 to the "rents or the 

fair and reasonable satisfaction for MEC's unauthorized use and 

possession of the Property." 

820 In their application for membership to MEC, the 

Chantels agreed to grant MEC "easements of right of way across 

[their] property, for construction, use and operation of power 

lines necessary for the servicing of members in this area." On 

appeal, the Chantels point to no evidence that would show why 

this easement grant was not effective. Moreover, the superior 

court did not abuse its discretion in declining to consider 

additional arguments the Chantels made for the first time in 

their motion for reconsideration of the entry of summary 

judgment against them on this claim. 

¶21 Accordingly, we affirm the grant of summary judgment 

on the Chantels' claim for rent. 

D. Attorney's Fees .  

822 Finally, the Chantels contend the superior court erred 

in awarding MEC its attorney's fees pursuant to A.R.S. § 12- 

341.01(A) because their claims did not arise out of contract. 

9 



In the superior court, however, the Chantels took the contrary 

position, and in fact described their claims concerning the 

placement of power lines and their entitlement to service as 

arising out of their contract with MEC. The Chantels also 

failed to argue in the superior court that § 12-341.01(A) did 

not apply to fees incurred in defending any claims in the 

litigation that did not arise out of contract. Neither did the 

Chantels object to the reasonableness of the fees MEC sought; 

they merely argued they "should not be punished for exercising 

their right to pursue a claim." The failure to challenge the 

reasonableness of a fee establishes its reasonableness. S e e  

B o l t z  & Odegaard v. Hohn, 148 Ariz. 361, 366, 714 P.2d 854, 859 

(App. 1985); see a l s o  Un i t ed  S t a t e s  v. G l o b e  Corp., 113 Ariz. 

44, 51, 546 P.2d 11, 18 (1976) (because the appellant "did not 

object to the award of costs and attorneys' fees in the court 

below, the asserted error will not be considered in this 

Court"). 3 

CONCLUSION 

I823 We affirm the superior court's grant of summary 

judgment in favor of MEC on all counts in the Chantels' 

complaint and on MEC's counterclaim. We grant MEC's request for 

Because 3 

awarding fees 

imposing fees 
§ 12-341.01 (A 

we conclude the superior court did not err in 
to MEC as the successful party pursuant to A.R.S. 
, we need not address the court's alternate ruling 
pursuant to A.R.S. § 12-349. 

/ 
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costs and reasonable attorney's fees on appeal pursuant to 

A.R.S. § 12-341.01(A), upon its compliance with Arizona Rule of 

Civil Appellate Procedure 21. 

CONCURRING: 

/ S /  
DIANE M. JOHNSEN, Judge 

/ S /  

SAMUEL A. THUMMA, Presiding Judge 

/ S /  

MICHAEL J. BROWN, Judge 
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Court of Appeals of Virginia, 

Lexington. West Headnotes 
ADVANCE AUTO AND INDEMNITY INSUR- 

111 Workers' Compensation 413 -1935 ANCE COMPANY OF NORTH AMERICA 
V. 

Brenda Lee CRAFT 

Record No. 2049-13-3. 
June 24,2014. 

Background: Claimant sought workers' compensa- 
tion benefits for a work-related injury to her cervical 
and thoracic spine. The Workers' Compensation 
Commission found claimant's injury to be 
work-related and that medical treatment of her spinal 
injuries was necessary. Employer appealed. 

Holdings: The Court of Appeals, Lexington Chafm, 
J., held that: 
(1) claimant's claim concerning work-related injuries 
to her cervical and thoracic spine was not barred by 
the principles of res judicata; 
(2) the two-year period for claimant to file her claim 
for workers' compensation benefits began to run on 
the date of her work-related accident in which she 
sustained injuries to her cervical and thoracic spine; 
(3) sufficient credible medical evidence existed to 
support the Commission's finding that claimant sus- 
tained an injury to her cervical and thoracic spine in a 
work accident; 
(4) claimant was not required to prove a change in her 
condition since the entry of an award order entered 
pursuant to an award agreement she had entered into 
with employer; and 
(5) sufficient evidence existed to support the Com- 
mission's finding that claimant's spinal injuries re- 
quired further medical treatment. 

Affirmed. 

4 13 Workers' Compensation 
4 13XVI Proceedings to Secure Compensation 

413XVI(T) Review by Court 
413XVI(T)12 Scope and Extent of Review 

413k1935 k. Presumptions and burden 
in General 

of showing error. Most Cited Cases 

On appeal of a decision of the Workers' Com- 
pensation Commission, the appellate court views the 
evidence in the light most favorable to the prevailing 
party below. 

[2] Workers' Compensation 413 -1135 

4 13 Workers' Compensation 

promise, Settlement, and Release 

forcement 

ticular Subject-Matters 

Cases 

413XV Agreements as to Compensation; Com- 

4 13XV(B) Construction, Operation, and En- 

413k1134 Operation and Effect as to Par- 

413k1135 k. In general. Most Cited 

Workers' compensation claimant's claim con- 
cerning work-related injuries to her cervical and tho- 
racic spine was not barred by the principles of res 
judicata, even though she had previously entered into 
an award agreement that did not include her spinal 
injuries which was approved by the Workers' Com- 
pensation Commission; claimant had not yet filed a 
claim with the Commission when she entered into the 
award agreement with the employer, and thus, there 
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was no contested matter before the Commission when 
the parties entered into the award agreement, and 
claimant had not presented her case to the Commis- 
sion for adjudication before it entered the final order. 
West's V.C.A. 0 65.2-701(C). 

[3] Appeal and Error 30 -893(1) 

30 Appeal and Error 
30XVI Review 

30XVI(F) Trial De Novo 
30kS92 Trial De Novo 

30kS93 Cases Triable in Appellate 

30k893(1) k. In general. Most Cited 
court 

Cases 

The determination of res judicata is a question of 
law and is reviewed de novo. 

While the Court of Appeals reviews questions of 
law de novo, it construes the Workers' Compensation 
Act liberally for the benefit of employees to effectuate 
its remedial purpose of making injured workers whole. 
West's V.C.A. 0 65.2-100 et seq. 

[5] Administrative Law and Procedure 15A 
-438(15) 

15A Administrative Law and Procedure 

Agencies, Officers and Agents 

i c ym ak i n g 

Statutes 

texts 

and public officials. Most Cited Cases 

15AIV Powers and Proceedings of Administrative 

15AIV(C) Rules, Regulations, and Other Pol- 

15Ak428 Administrative Construction of 

15Ak438 Particular Statutes and Con- 

15Ak43 S (  15) k. Labor, employment, 

[4] Workers' Compensation 413 -52 
Workers' Compensation 413 -1910 

4 13 Workers' Compensation 
4 131 Nature and Grounds of Employer's Liability 

4 13k44 Construction and Operation of Statutes 

413k52 k. Construction in favor of em- 
in General 

ployee or beneficiary. Most Cited Cases 

Workers' Compensation 413 -1939.1 

4 13 Workers' Compensation 
41 3XVI Proceedings to Secure compensation 

4 13XVI(T) Review by Court 
413XVI(T)12A Questions of Law or Fact, 

413k1939 Review of Decision of De- 

413k1939.1 k. In general; questions 

Findings, and Verdict 

partment, Commission, Board, Officer, or Arbitrator 

of law or fact. Most Cited Cases 

4 13 Workers' Compensation 
4 13XVI Proceedings to Secure Compensation 

4 13XVI(T) Review by Court 
413XVI(T)12 Scope and Extent of Review 

413k1910 k. In general. Most Cited 
in General 

Cases 

The Court of Appeals gives great weight to the 
Workers' Compensation Commission's construction 
of the Workers Compensation Act. West's V.C.A. 0 
65.2-100 et seq. 

[6] Judgment 228 -540 

228 Judgment 

Defenses 
228x111 Merger and Bar of Causes of Action and 

228XIII(A) Judgments Operative as Bar 
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228k540 k. Nature and requisites of former 
recovery as bar in general. Most Cited Cases 

Judgment 228 -634 

228 Judgment 
228XIV Conclusiveness of Adjudication 

228XIV(A) Judgments Conclusive in General 
228k634 k. Nature and requisites of former 

adjudication as ground of estoppel in general. Most 
Cited Cases 

The principles of res judicata can be comprised of 
two distinct concepts: issue preclusion and claim 
preclusion. 

[7] Judgment 228 -584 

228 Judgment 

Defenses 

Merged, Barred, or Concluded 

estoppel by former adjudication. Most Cited Cases 

228x111 Merger and Bar of Causes of Action and 

228XIII(B) Causes of Action and Defenses 

228k584 k. Nature and elements of bar or 

Judgment 228 -713(1) 

22 8 Judgment 
228XIV Conclusiveness of Adjudication 

228XIV(C) Matters Concluded 
228k713 Scope and Extent of Estoppel in 

228k713(1) k. In general. Most Cited 
General 

Cases 

Judgment 228 -713(2) 

228 Judgment 
228XIV Conclusiveness of Adjudication 

228XIV(C) Matters Concluded 

Page 3 

228k713 Scope and Extent of Estoppel in 

228k7 13(2) k. Matters which might have 
General 

been litigated. Most Cited Cases 

“Issue preclusion” bars successive litigation of an 
issue of fact or law actually litigated and resolved in a 
valid court determination essential to the prior judg- 
ment, even if the issue recurs in the context of a dif- 
ferent claim; in contrast, “claim preclusion” forecloses 
litigation of a matter that never has been litigated, 
because of a determination that it should have been 
advanced in an earlier suit. 

[SI Judgment 228 -584 

228 Judgment 

Defenses 

Merged, Barred, or Concluded 

estoppel by former adjudication. Most Cited Cases 

228x111 Merger and Bar of Causes of Action and 

228XlII(B) Causes of Action and Defenses 

228k584 k. Nature and elements of bar or 

Claim preclusion treats unasserted claims as be- 
ing subsumed into the disposition of related, previ- 
ously adjudicated, claims arising out of the same cause 
of action; thus, the effect of a final decree is not only to 
conclude the parties as to every question actually 
raised and decided, but as to every claim which 
properly belonged to‘ the subject of litigation and 
which the parties, by exercise of reasonable diligence, 
might have raised at the time. 

191 Workers’ Compensation 413 -1789 

4 13 Workers’ Compensation 
4 13XVI Proceedings to Secure Compensation 

413XVI(Q) Award or Judgment 
413k1788 Conclusiveness and Effect 

413k1789 k. In general. Most Cited 
Cases 
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The principles of res judicata apply to workers' 
compensation cases. 

[lo] Workers' Compensation 413 -1130 

4 13 Workers' Compensation 

promise, Settlement, and Release 

forcement 

413XV Agreements as to Compensation; Com- 

4 13XV(B) Construction, Operation, and En- 

413kl129 Operation and Effect in General 
413k1130 k. In general. Most Cited 

Cases 

Workers' Compensation 413 -1789 

4 13 Workers' Compensation 
4 13XVI Proceedings to Secure Compensation 

4 13XVI(Q) Award or Judgment 
413k1788 Conclusiveness and Effect 

413k1789 k. In general. Most Cited 
Cases 

The relationship of the Workers' Compensation 
Commission to an award is that of a court to a judg- 
ment, and thus, a final award fiom the Commission 
bars relitigation of the same cause of action, or any 
part thereof which could have been litigated between 
the same parties and their privies; likewise, an order 
by the Commission awarding benefits to a claimant by 
agreement of the parties is a final determination of the 
matters which were actually, or might have been, 
litigated in that suit. 

Page 4 

413kll15 k. In general. Most Cited Cases 

Blanket releases are not favored by the Workers' 
Compensation Commission and are reviewed with a 
high degree of scrutiny. 

[12] Workers' Compensation 413 -1199.8 

41 3 Workers' Compensation 
4 13XVI Proceedings to Secure Compensation 

413XVI(D) Time for Institution of Proceed- 

41 3XVI(D)2 Computation, Tolhg,  and 

413k1199.8 k. Date of accident. Most 

ings, and Limitations 

Accrual 

Cited Cases 

The two-year period for claimant to file her claim 
for workers' compensation benefits began to run on 
the date of her work-related accident in which she 
sustained injuries to her cervical and thoracic spine. 
West's V.C.A. 4 65.2-60 1. 

[13] Workers' Compensation 413 -1531.4 

4 13 Workers' Compensation 
4 13XVI Proceedings to Secure Compensation 

413XVI(N) Weight and Sufficiency of Evi- 

413XVI(N)7 Accident or Injury and Con- 

4 13kl53 1.1 Particular Injuries and 

413k1531.4 k. Back injuries. Most 

dence 

sequences Thereof 

Consequences 

Cited Cases 

[ll] Workers' Compensation 413 -1115 
Workers' Compensation 413 -1531.5 

4 13 Workers' Compensation 

promise, Settlement, and Release 
413XV Agreements as to Compensation; Com- 

4 13XV(A) Requisites and Validity 

4 13 Workers' Compensation 
4 13XVI Proceedings to Secure Compensation 

413XVI(N) Weight and Sufficiency of Evi- 
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dence 

sequences Thereof 

Consequences 

shoulder injuries. Most Cited Cases 

413XVI(N)7 Accident or Injury and Con- 

413k1531.1 Particular Injuries and 

413k1531.5 k. Head, neck, and 

Sufficient credible medical evidence existed to 
support the Workers' Compensation Commission's 
finding that claimant sustained an injury to her cer- 
vical and thoracic spine in a work accident; claimant 
was injured at work when she removed a set of rotors 
from a shelf above her head, she visited her family 
practitioner the next day complaining of neck and 
shoulder pain, she underwent an MRI of her cervical 
spine that revealed a disc extrusion and nerve root 
compression, and although she had a history of prob- 
lems with her cervical spine, those issues had com- 
pletely resolved according to her medical records. 

[14] Workers' Compensation 413 -1990 

4 13 Workers' Compensation 
4 13XVII Increase, Diminution, Termination, Re- 

instatement, or Additional Award of Disability 
Compensation 

4 13XVII(A) Awards Generally 
4 13XVII(A) 1 Adjustment or Termination of 

413k1990 k. In general. Most Cited 
Compensation 

Cases 

Workers' compensation claimant who sought 
benefits for cervical and thoracic spinal injuries re- 
sulting from an accident at work was not required to 
prove a change in her condition since the entry of an 
award order entered pursuant to an award agreement 
she had entered into with employer that did not men- 
tion her spinal injuries, where claimant's claim re- 
garding her spinal injuries was filed as an initial claim. 
West's V.C.A. 9 65.2-60 1. 

[15] Workers' Compensation 413 -1939.4(1) 

4 13 Workers' Compensation 
4 13XVI Proceedings to Secure Compensation 

4 13XVI(T) Review by Court 
413XVI(T)12A Questions of Law or Fact, 

413k1939 Review of Decision of De- 

413k1939.4 Sufficiency of Evidence 

413k1939.4(1) k. In general. Most 

Findings, and Verdict 

partment, Commission, Board, Officer, or Arbitrator 

in support 

Cited Cases 

Decisions of the Workers' Compensation Com- 
mission as to questions of fact, if supported by credi- 
ble evidence, are conclusive and binding on the Court 
of Appeals. 

[16] Workers' Compensation 413 -1939.4(1) 

4 13 Workers' Compensation 
41 3XVI Proceedings to Secure Compensation 

413XVI(T) Review by Court 
413XVI(T)12A Questions of Law or Fact, 

413k1939 Review of Decision of De- 

413k1939.4 Sufficiency of Evidence 

413k1939.4(1) k. In general. Most 

Findings, and Verdict 

partment, Commission, Board, Officer, or Arbitrator 

in support 

Cited Cases 

Workers' Compensation 413 -1939.7 

4 13 Workers' Compensation 
41 3XVI Proceedings to Secure Compensation 

413XVI(T) Review by Court 
413XVI(T)12A Questions of Law or Fact, 

413k1939 Review of Decision of De- 
Findings, and Verdict 
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partment, Commission, Board, Officer, or Arbitrator 

sions fkom facts proved. Most Cited Cases 
413k1939.7 k. Inferences or conclu- 

If there is evidence, or reasonable inferences can 
be drawn fkom the evidence, to support the Workers' 
Compensation Commission's findings, they will not 
be disturbed on review, even though there is evidence 
in the record to support a contrary finding. 

[17] Workers' Compensation 413 -1939.11(7) 

4 13 Workers' Compensation 
4 13XVI Proceedings to Secure Compensation 

413XVI(T) Review by Court 
413XVI(T)12A Questions of Law or Fact, 

413k1939 Review of Decision of De- 
Findings, and Verdict 

partment, Commission, Board, Officer, or Arbitrator 
413k1939.11 Particular Findings 

413k1939.1 l(7) k. Injuries arising 
out of and in course of employment. Most Cited Cases 

The determination of causation in a workers' 
compensation proceeding is a factual finding that will 
be upheld on appeal if credible evidence supports the 
finding. 

[18] Workers' Compensation 413 -1939.8 

4 13 Workers' Compensation 
413XVI Proceedings to Secure Compensation 

413XVI(T) Review by Court 
413XVI(T)12A Questions of Law or Fact, 

413k1939 Review of Decision of De- 

413k1939.8 k. Expert testimony. 

Findings, and Verdict 

partment, Commission, Board, Officer, or Arbitrator 

Most Cited Cases 

A question raised by conflicting expert medical 
opinions in a workers' compensation case is one of fact 

binding upon the Court of Appeals on appeal. 

[19] Workers' Compensation 413 -1418 

4 13 Workers' Compensation 
4 13XVI Proceedings to Secure Compensation 

413XVI(N) Weight and Sufficiency of Evi- 
dence 

4 13XVI(N)1 In General 
4 1 3 k 14 15 Opinion Evidence 

413k1418 k. Credibility and conflict 
with other evidence. Most Cited Cases 

When medical expert opinions conflict, the 
Workers' Compensation Commission must determine 
the probative weight to be accorded such evidence. 

[ZO] Workers' Compensation 413 -1939.8 

4 13 Workers' Compensation 
4 13XVI Proceedings to Secure Compensation 

413XVI(T) Review by Court 
413XVI(T)12A Questions of Law or Fact, 

413k1939 Review of Decision of De- 

413k1939.8 k. Expert testimony. 

Findings, and Verdict 

partment, Commission, Board, Officer, or Arbitrator 

Most Cited Cases 

If the Workers' Compensation Commission's 
resolution of conflicting expert opinions is based on 
credible evidence, then its decision is binding on the 
Court of Appeals. 

(211 Workers' Compensation 413 -998.6(3) 

4 13 Workers' Compensation 
4 13IX Amount and Period of Compensation 

4 13IX(H) Medical or Other Expenses 
41 3IX(H)2 Proceedings for Allowance or 

Recovery 
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413k998.1 Evidence 
413k998.6 Weight and Sufficiency 

413k998.6(3) k. Extent of right; 
amount. Most Cited Cases 

Sufficient evidence existed to support the Wosk- 
ers' Compensation Commission's finding that claim- 
ant's spinal injuries required further medical treat- 
ment; while one physician opined that claimant did not 
require further medical treatment, his opinion only 
addressed medical treatment within his specialty of 
osteopathy, at the time of that physician's report, 
claimant still experienced pain in her cervical region 
and had discussed the possibility of surgery with other 
physicians, and other physicians diagnosed claimant 
with work-related radiculopathy and somatic dys- 
function which implied claimant would require further 
medical treatment in the future. 

[22] Workers' Compensation 413 -999 

4 13 Workers' Compensation 
4 13JX Amount and Period of Compensation 

413IX(H) Medical or Other Expenses 
4131X(H)2 Proceedings for Allowance or 

413k999 k. Hearing, findings, and 
Recovery 

original and supplemental awards. Most Cited Cases 

Workers' Compensation 413 -1001 

4 13 Workers' Compensation 
4 131X Amount and Period of Compensation 

413M(H) Medical or Other Expenses 
4 13IX(H)2 Proceedings for Allowance or 

413k1001 k. Review. Most Cited Cases 
Recovery 

Whether disputed medical treatment in a workers' 
compensation case is compensable presents a mixed 
question of law and fact, which the Court of Appeals 
reviews de novo. 

[23] Workers' Compensation 413 -966 

4 13 Workers' Compensation 
4 131X Amount and Period of Compensation 

4 13IX(H) Medical or Other Expenses 

413k965 Extent of Right 
413IX(H)1 In General 

413k966 k. In general. Most Cited 
Cases 

The services which an employer has to furnish 
under the Workers' Compensation Act are necessary 
services incident to the treatment of an injury sus- 
tained in a compensable accident. West's V.C.A. s 
65.2-100 et seq. 

[24] Workers' Compensation 413 -966 

4 13 Workers' Compensation 
4 131X Amount and Period of Compensation 

4 13JX(H) Medical or Other Expenses 

413k965 Extent of Right 
413IX(H)1 In General 

413k966 k. In general. Most Cited 
Cases 

Workers' Compensation 413 -998.6(1) 

4 13 Workers' Compensation 
4 13M Amount and Period of Compensation 

4 13IX(H) Medical or Other Expenses 
4 13IX(H)2 Proceedings for Allowance os 

Recovery 
413k998.1 Evidence 

413k998.6 Weight and Sufficiency 
413k998.6(1) k. In general. Most 

Cited Cases 

Subject to the Workers' Compensation Commis- 
sion's review, the employer is responsible for medical 
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attention if (1) a causal relationship exists between the 
workplace accident and the treatment, and (2) the 
attending physician deems it necessary; the claimant, 
however, bears the burden of proving by a prepon- 
derance of the evidence that disputed treatment was 
medically necessary. 

*20 J. Derek Turrietta (W. Russell Himes; Stack- 
house, Nexsen & Turrietta, Norfolk, on briefs), for 
appellant. 

Kerry S. Hay, Clintwood, for appellee. 

Present: Judges HUMPHREYS, PETTY and 
CHAFIN. 

CHAFIN, Judge. 
*507 Advance Auto and Indemnity Insurance 

Company of North America (referred to collectively 
as “the employer”) appeal a decision of the Virginia 
Workers’ Compensation Commission (“the commis- 
sion”) awarding Brenda Lee Craft (“Craft”) benefits 
for cervical and thoracic spinal injuries resulting fiom 
an accident at work. On appeal, the employer argues 
that the commission erred by concluding that Craft’s 
claim for benefits was not barred by the principles of 
res judicata outlined in “508 Starbucks Coffee Co. v. 
Shy, 61 Va.App. 229, 734 S.E.2d 683 (2012). The 
employer also contends that the commission erred in 
finding that Craft injured her spine through her 
work-related accident and that medical treatment of 
Craft’s spinal injuries was necessary. For the reasons 
that follow, we disagree with the employer’s argu- 
ments and affirm the commission’s decision. 

I. BACKGROUND 
[l] On appeal, this Court views the evidence in 

the light most favorable to Craft, the prevailing party 
below. See R.G. Moore Bldg. Corp. v. Mullins, 10 
Va.App. 211, 212, 390 S.E.2d 788, 788 (1990). So 
viewed, the evidence established that Craft sustained 
an injury at work on September 13, 2009, while re- 

moving a set of rotors fiom a shelf above her head. 
When she lifted the rotors fiom the shelf, Craft felt a 
“pull” in her left shoulder and left scapular region. 
Craft notified the employer of her injury and sought 
medical treatment. 

A. CRAFT’S MEDICAL TREATMENT AND DI- 
AGNOSIS 

Craft visited her family practitioner, Dr. Mario 
Hernandez, on the day after the accident for treatment 
concerning pain in her neck. She returned to Dr. 
Hernandez‘s office two days later complaining of neck 
pain radiating into her left shoulder and numbness and 
tingling in her left hand. Dr. Hernandez noted that 
Craft had previously undergone a cervical hsion of 
the C5-7 vertebrae, and referred her for an MRI of her 
cervical spine and a neurosurgery evaluation. On 
September 18, 2009, Craft underwent an MRI of her 
cervical spine. Dr. Kelly Cassedy compared the results 
of this MRI to a previous CT scan post myelogram 
fiom February 25,2005. The MRI showed a new left 
lateral recess disc extrusion at C7-T1 and left C8 
nerve root compression. 

On September 21, 2009, Craft was treated by 
April Stidham, family nurse practitioner “21 for Dr. 
Souhail Shamiyeh. During this visit, Craft was diag- 
nosed with a work-related neck *509 injury. The notes 
fiom this visit discussed Craft’s September 13, 2009 
work accident and her subsequent MRI revealing a 
new disc extrusion at C7-T 1. Additionally, Craft was 
treated at Stone Mountain Health Services on October 
9,2009. The chart notes fiom that visit discussed her 
work accident and the new left lateral recess disc 
extrusion fkom CCT1 depicted by the most recent 
MRI of her cervical spine. 

Craft was treated by Dr. Ken Smith, neurosur- 
geon, on October 19,2009. Dr. Smith examined Craft 
and noted her history of cervical difficulties and her 
prior cervical fusion. He noted that after the prior 
hsion surgery Craft had “progressed quite well with 
complete resolution of the neck and upper extremity 
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pain and resumed her usual activities without diffi- 
culty.” Dr. Smith linked the September 13,2009 work 
accident with the development of neck and left trape- 
zial and scapular pain, and noted Craft’s difficulty with 
the range of motion in her cervical spine and her hand 
numbness. Dr. Smith‘s examination revealed moderate 
cervical paraspinous muscle contractions and tender- 
ness of the cervical spine. He diagnosed Craft with 
cervical herniated nucleus pulposus without myelop- 
athy, cervical spondylosis without myelopathy, cer- 
vical degenerative disc disease, cervical radiculopa- 
thy, and neck pain. Dr. Smith recommended structured 
physical therapy and medication management. 

Craft returned to Dr. Smith on November 30, 
2009, complaining of persistent cervical and left upper 
extremity pain. Dr. Smith reviewed the cervical MRI 
fiom September 18,2009, and noted the disc extrusion 
at C7-T1. Dr. Smith recommended continuing phys- 
ical therapy and referred Craft to Dr. William M. Platt, 
physiatrist, for a pain clinic evaluation for cervical 
epidural steroid injections and treatment of cervical 
pain. 

Dr. Platt first examined Craft on December 14, 
2009. He recorded the history of her work accident 
and the C7-T1 disc protrusion. Dr. Platt assessed an 
acute work-related neck injury with left upper ex- 
tremity cervical brachial radiculitis with C7-T1 disc 
protrusion. He also diagnosed fibromyalgia, *510 
cervical degenerative disc disease, cervical brachial 
radiculitis, and cervical post-laminectomy syndrome. 

On February 1,2010, Craft was evaluated by Dr. 
Joshua H. Dalton, osteopath. Craft reported left 
shoulder pain following the September 13,2009 work 
accident that radiated into her upper arm and neck, and 
weakness and numbness in those areas. On examina- 
tion, Craft’s strength in her upper extremities was 5/5. 
Dr. Dalton reviewed Craft’s medical records and 
composed a letter documenting his opinions. Alt- 
hough Dr. Dalton diagnosed shoulder pain, he con- 
cluded that Craft’s normal range of motion, reflexes, 

strength, and lack of muscle atrophy did not correlate 
with a nerve root compression at C8. Dr. Dalton 
opined that the only information in the record sup- 
porting a causal relationship between the accident and 
the alleged injuries was the September 18,2009 MRI 
showing a new left lateral recess disc extrusion at 
C7-T1 with C8 nerve root compression. While Dr. 
Dalton admitted the MRI indicated “that some change 
had occurred” between the September 18,2009 MRI 
and the February 25,2005 CT scan, he stated that the 
MRI failed to indicate what caused this change. Dr. 
Dalton further noted that Craft’s medical history con- 
tained pre-existing conditions, including a motor ve- 
hicle accident, a cervical hsion, and fibromyalgia, 
which could have impacted her current condition. 

Craft underwent another CT scan post myelogram 
on July 27, 2010. This scan revealed that the left lat- 
eral foraminal herniation at C7-T1 had diminished in 
size and that the herniation abutted but did not defmi- 
tively compress the left C8 nerve root. On October 11, 
20 10, Dr. Platt noted that Craft had undergone a series 
of cervical epidural injections and was using a TENS 
unit to control her pain and that she wanted to avoid 
another cervical fusion. Dr. Platt opined that Craft was 
nearing maximum medical improvement. 

Craft was treated by Dr. David A. Wiles, neuro- 
surgeon, on May 20, 2010, on referral fiom Dr. 
Shamiyeh. Dr. Wiles diagnosed CS radiculopathy on 
the left and a C7-T1 *22herniated disc on the left. He 
opined that “[wlith respect to causality, if *511 
[Craft’s] history is reasonably correct, one would have 
to assume that the work-related injury &om 9-13-09 
was a direct cause of the herniated disc since [she] was 
asymptomatic prior to this injury.” 

Dr. Dalton examined Craft again on May 5,201 1 .  
He reported that her condition had worsened due to 
objective texture changes, marked inflammatory 
changes, and a restricted range of motion in the cer- 
vicothoracic region, with specific somatic dysfunction 
at C3 and T1. He opined that Craft had work-related 
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radiculopathy and somatic dysfunction and agreed 
with Dr. Platt’s work-related restrictions. Dr. Dalton 
did not recommend further medical treatment in his 
specialty and opined that Craft had reached maximum 
medical improvement with the exception of surgical 
intervention. 

By letter dated December 6, 201 1, Dr. Shamiyeh 
indicated that he had reviewed the September 18,2009 
MRI and Dr. Smith’s records through August 9,2010. 
Dr. Shamiyeh agreed that Craft’s work accident “re- 
sulted in a mechanical change” to her neck “causing 
the disc herniation at C7-TI.” Further, he opined that 
her disability was, at least in part, caused by this disc 
herniation. 

B. PROCEDURAL HISTORY OF THE CASE 
On November 9, 2009, Craft entered into an 

award agreement with the employer before she filed a 
formal claim for benefits with the commission.m’ 
This agreement listed her *512 injuries as “left 
shoulder possible C8 nerve root compression,” and 
provided for the payment of temporary total disability 
benefits. The agreement was filed with the commis- 
sion for its approval on November 13, 2009, and the 
commission issued an award order on December 4, 
2009 accepting the agreement and awarding lifetime 
medical benefits to Craft. Like the award agreement, 
the award order listed Craft’s “left shoulder possible 
C8 nerve root compression” as the “body parts injured 
during Fer] workplace injury of September 13,2009.” 
Although the award order informed Craft of her right 
to appeal the commission’s decision within twenty 
days, neither she nor the employer appealed the deci- 
sion. 

FN 1. Craft filed her initial claim for benefits 
with the commission shortly after reaching 
this agreement. Although Craft endorsed this 
claim on November 2, 2009 (the same day 
that she endorsed the award agreement with 
the employer), the claim was not filed with 
the commission until January 5, 2010. Thus, 

Craft‘s initial claim for benefits was filed 
after she entered into the award agreement 
with the employer and after the terms of that 
agreement were incorporated into the com- 
mission’s December 4, 2009 award order. 
Furthermore, this claim did not address 
Craft’s spinal injuries at issue in the present 
case. While the claim referred to an “at- 
tach[ed] copy” to list the body parts that Craft 
injured in her work accident, the only doc- 
ument attached to this claim displayed copies 
of Craft’s pay stubs from Advance Stores Co. 
and Lee County Schools, for whom Craft was 
employed as a contract bus driver. 

On September 12, 2011, Craft filed a claim for 
benefits concerning her cervical and thoracic spinal 
injuries. Specifically, Craft requested to amend the 
“nature of [her] injury to include [the] cervical and 
thoracic spine” and requested temporary total disabil- 
ity benefits and lifetime medical benefits. Commis- 
sioner Dudley, who sat by designation under Code tj 

65.2-704(A), accepted the parties’ request to have the 
matter decided on the record. Both parties submitted 
written statements concerning the matter. The em- 
ployer defended the claim by arguing that the com- 
mission lacked jurisdiction to hear Craft’s claim. The 
employer argued that the December 4, 2009 award 
order was a fmal order in the case and that Craft 
waived her right to file a claim based on additional 
injuries not included in that order when she failed to 
timely appeal the commission’s decision or otherwise 
except those injuries fiom the order. The employer 
also argued that Craft failed to prove a change in her 
condition or that her spinal injuries were caused by her 
work accident. Additionally, the employer argued that 
further medical treatment of Craft‘s spinal injuries was 
unnecessary. 

On September 19, 2012, Commissioner Dudley 
determined that (1) the commission possessed the 
jurisdictional authority to hear Craft’s claim regarding 
the injuries to her cervical and thoracic spine; (2) Craft 
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suffered injuries to her cervical and thoracic “23 spine 
in the September 13, 2009 work accident; and (3) 
medical treatment was necessary for Craft’s cervical 
and “513 thoracic spinal injuries. In addressing the 
employer’s argument that the commission lacked ju- 
risdiction to hear Craft’s claim, Commissioner Dudley 
placed emphasis on the fact that Craft entered into the 
initial agreement with the employer before she actu- 
ally filed a claim with the commission. Commissioner 
Dudley held that as Craft’s claim was initiated by 
agreement of the parties before she filed a claim with 
the commission, “there was nothing for her to waive, 
abandon, or merge with the November 9, 2009 
agreement” or the December 4,2009 award order. 

The employer requested a review of Commis- 
sioner Dudley’s decision by the full commission. On 
September 23, 2013, the commission unanimously 
a f f i e d  the decision.m2 Like Commissioner Dudley, 
the full commission placed emphasis on the fact that 
Craft had not filed a claim before she entered into the 
agreement. The commission reasoned that “[tlhe par- 
ties did not fail to mention or address a previously 
filed claim ... [because] there was no claim.” The 
commission held that Craft “did not waive her rights 
by signing the agreement and the doctrine of res ju- 
dicata does not preclude a claim to add additional 
injuries sustained as a result of a compensable acci- 
dent.” The commission addressed several policy con- 
siderations supporting this conclusion, including the 
efficient administration of the Virginia Workers’ 
Compensation Act, the encouragement of the volun- 
tary settlement of claims, and the protection of injured 
employees that may lack bargaining power at the time 
of the initial agreement due to their incapacity to work 
and strained economic circumstances. The commis- 
sion also held that Craft’s spinal injuries resulted from 
her September 13,2009 work accident and noted that 
the mechanism of her injury was consistent with a 
cervical injury. The commission firther held that the 
employer‘s argument concerning the necessity of ad- 
ditional medical treatment of Craft’s spinal injuries 
was without merit. The employer appealed the com- 

mission’s decision to this Court. 

FN2. Commissioner Dudley retired before 
the full commission reviewed this matter. 

“514 11. ANALYSIS 
Upon reviewing the record and the authority ad- 

dressing the issues presented on appeal, we find that 
the employer’s assignments of error are without merit. 
Craft’s claim for benefits resulting fiom her cervical 
and thoracic spinal injuries was not barred by the 
principles of res judicata or the statute of limitations. 
Further, the commission’s decision that Craft‘s spinal 
injuries were caused by her September 13,2009 work 
accident was supported by credible medical evidence. 
Additionally, credible evidence supported the com- 
mission’s decision that Craft’s spinal injuries required 
firther medical treatment. 

A. CRAFT’S CLAIM CONCERNING HER SPINAL 
INJURIES WAS NOT BARRED BY THE PRIN- 

CIPLES OF RES JUDICATA 
[2] On appeal, the employer contends that the 

December 4,2009 award order was a final order bar- 
ring Craft’s claim for further benefits. The employer 
argues that Craft waived her right to file other claims 
based on injuries not included in the award order when 
she failed to timely appeal the commission’s decision 
or otherwise except any additional injuries fiom the 
order. The employer claims that the principles of res 
judicata prohibit the commission fiom considering 
Craft’s claim for her spinal injuries. 

[3][4][5] “The determination of res judicata is a 
question of law and is reviewed de novo.” Pruden v. 
Plasser Am. Corp., 45 Va.App. 566, 573, 612 S.E.2d 
738, 742 (2005). While we review questions of law de 
novo, we construe the Workers’ Compensation Act 
liberally for the benefit of employees to effectuate its 
remedial purpose of making injured workers whole. 
See Fairfax Cnty. Sch. Bd. v. Humphrey, 41 Va.App. 
147, 154-55,583 S.E.2d 65,68 (2003). We also “give 
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great weight to the commission’s construction of the 
Act.” Id. at 155, 583 S.E.2d at 68-69 (citation omit- 
ted). 

“24 [6][7][8] “[Rles judicata is a judicially cre- 
ated doctrine resting upon public policy considera- 
tions which favor certainty in *515 the establishment 
of legal relations, demand an end to litigation, and 
seek to prevent harassment of parties.” K & L Truck- 
ing Co. v. Thurber, 1 Va.App. 213, 219, 337 S.E.2d 
299,302 (1985). 

[Tlhe principles of res judicata can be comprised of 
two distinct concepts: “issue preclusion” and “claim 
preclusion.” See Brock v. Voith Siemens Hydro 
Power Generation, 59 Va.App. 39, 45, 716 S.E.2d 
485,487 (201 1). “Issue preclusion bars ‘successive 
litigation of an issue of fact or law actually litigated 
and resolved in a valid court determination essential 
to the prior judgment,’ even if the issue recurs in the 
context of a different claim.” Id. (quoting New 
Humpshire v. Maine, 532 U S .  742, 74849 [121 
S.Ct. 1808, 1814, 149 L.Ed.2d 9681 (2001)). In 
contrast, claim preclusion “ ‘ foreclos[es] litigation 
of a matter that never has been litigated, because of 
a determination that it should have been advanced in 
an earlier suit., ” Nottinghum v. Weld, 237 Va. 4 16, 
419 n. 2, 377 S.E.2d 621, 622 n. 2 (1989) (quoting 
Migra v. Warren City School Dist. Bd. of Ed., 465 
U.S. 75, 7711. 1 [lo4 S.Ct. 892, 894n.1,79L.Ed.2d 
561 (1984)). 

Shy, 61 Va.App. at 241, 734 S.E.2d at 689. ‘ b [  

Cllaim preclusion treats unasserted claims as being 
subsumed into the disposition of related, previously 
adjudicated, claims arising out of the same cause of 
action.” Brock, 59 Va.App. at 45, 716 S.E.2d at 488 
(citing Restatement (Second) of Judgments $5  18, 19 
(1982)). Thus, the “ ‘effect of a final decree is not only 
to conclude the parties as to every question actually 
raised and decided, but as to every claim which 
properly belonged to the subject of litigation and 
which the parties, by exercise of reasonable diligence, 

might have raised at the time.’ ” Id. at 46, 716 S.E.2d 
at 488 (quoting Smith v. Holland, 124 Va. 663,666,98 
S.E. 676,677 (1919)).m3 

FN3. Claim preclusion has been referenced 
by this court as a 
“could-have-litigated-should-have-litigated 
principle.” See Brock, 59 Va.App. at 46, 716 
S.E.2d at 488. 

[9][10] The principles of res judicata apply to 
workers’ compensation cases. Id. at 47, 716 S.E.2d at 
488. “ ‘[Tlhe *516 relationship of the [c]omission to 
an award is that of a court to a judgment ....’ ” Id. 
(quoting Thurber, 1 Va.App. at 219, 337 S.E.2d at 
302). Thus, “a final award [from the commission] 
‘bars relitigation of the same cause of action, or any 
part thereof which could have been litigated between 
the same parties and their privies.’ ” Zd. (emphasis in 
original). Likewise, “[aln order by the commission 
awarding benefits to a claimant by agreement of the 
parties is a final determination of the matters which 
were actually, or might have been, litigated in that 
suit.” Shy, 61 Va.App. at 240, 734 S.E.2d at 689 
(emphasis added). 

This Court addressed the doctrine of res judicata 
in the context of workers’ compensation cases in 
Brock and Shy. In Brock, an employee alleged several 
injuries in his initial claim but failed to raise all of 
those injuries at his evidentiary hearing before the 
commission. See Brock, 59 Va.App. at 42, 716 S.E.2d 
at 486. The commission awarded the employee bene- 
fits for the injuries he actually raised at the hearing and 
dismissed his claim. See id. Four months later, the 
employee filed a new claim requesting benefits for the 
injuries he failed to previously address before the 
commission. See id. at 43, 716 S.E.2d at 486. The 
commission applied the doctrine of res judicata to bar 
the employee’s new claim. See id. at 44,716 S.E.2d at 
487. This Court a f f i e d  the commission’s decision 
on appeal, and noted that the deputy commissioner 
presiding over the initial evidentiary hearing specifi- 
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cally warned the employee of the necessity of ad- 
dressing all of the issues raised by his claim. See id. at 
49,716 S.E.2d at 489-90. This Court held that “settled 
principles of res judicata ... [barred the employee] 
fiom litigating matters he neglected to raise at his 
earlier evidentiary hearing.” Id. at 49, 716 S.E.2d at 
490. See also Thurber, 1 Va.App. at 218,337 S.E.2d at 
301 (res judicata prevented employee fiom presenting 
evidence that he procured selective employment fiom 
which he was discharged when he had “ample op- 
portunity” to present this evidence at an earlier hear- 
ing). 

In Shy, an employee filed a claim for benefits af- 
ter an unsuccesshl attempt to return *25 to work 
following a work-related*517 upper back injury. See 
Shy, 61 Va.App. at 234, 734 S.E.2d at 685-86. The 
parties entered into an award agreement concerning 
the employee’s injury prior to her hearing before the 
commission. See id. at 234, 734 S.E.2d at 686. The 
commission approved the agreement and entered an 
award order reflecting its terms. See id. Several 
months later, the employer filed an application for a 
hearing before the commission requesting a termina- 
tion of the employee’s award on the ground that her 
attempted return to work constituted a change in her 
condition. See id. The commission held that the em- 
ployer’s request for review was barred by the award 
order under the principles of res judicata. See id. at 
237-38, 734 S.E.2d at 687. The commission found 
that the employer had abandoned its claim to chal- 
lenge the award based on the employee‘s attempted 
return to work because it was aware of this unsuc- 
cesshl work attempt prior to the execution of the 
award agreement. See id. This Court a f f i e d  the 
commission’s decision, finding that the award order 
was a final judgment that barred further review of the 
employee’s award under the claim preclusion com- 
ponent of res judicata. See id. at 24243,734 S.E.2d at 
689 (citing Brock, 59 Va.App. at 46, 716 S.E.2d at 
488). 

The present case is distinguishable fiom Brock 

and Shy due to its procedural history. In contrast to the 
employee in Shy, Craft had not yet filed a claim with 
the commission when she entered into the award 
agreement with the employer. Thus, there was no 
“contested matter before the commission” when the 
parties entered into the award agreement. See id. at 
239, 734 S.E.2d at 688. Moreover, Craft had not pre- 
sented her case to the commission for adjudication 
before it entered the award order. Unlike the employee 
in Brock, Craft had not yet put all of her injuries at 
issue before the commission or had the opportunity to 
advance her claims by presenting evidence of her 
injuries at an evidentiary hearing. See Brock, 59 
Va.App. at 4243,716 S.E.2d at 486. As Craft had not 
filed a claim with the commission at the time of the 
award agreement and the subsequent entry of the 
award order, there were no claims pending with the 
commission that could later be *518 barred by the 
principles of res judicata. Craft had not yet put her 
spinal injuries at issue before the commission, and 
therefore she cannot be deemed to have abandoned or 
otherwise waived those claims. 

[ 111 As noted by the commission, applying the 
principles of res judicata to bar Craft’s claim would 
thwart several important public policy considerations 
relating to the Virginia Workers’ Compensation Act. 
First, the Act “encourages the voluntary settlement of 
claims arising fiom compensable injuries.” Watts v. P 
& JHauling, Inc., 41 Va.App. 278, 283, 584 S.E.2d 
457, 460 (2003); see also Code tj 65.2-701(C) (the 
Act encourages settlements between the parties). In- 
terpreting the principles of res judicata in the manner 
encouraged by the employer would undermine this 
goal. If res judicata applied to voluntary agreements 
entered before employees actually filed claims, then 
employees would have to ensure that those agree- 
ments covered all of the potential injuries resulting 
fiom their work-related accidents. Voluntary agree- 
ments would essentially act as blanket releases con- 
cerning claims for unlisted injuries.FN4 Employees 
would be barred by their pre-claim agreements fiom 
filing additional claims if other injuries were discov- 
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ered at a later date. The increased diligence required 
by such an application of res judicata coupled with 
uncertain medical diagnoses and potentially latent 
injuries would discourage the voluntary settlement of 
claims in many cases. In turn, the efficient admin- 
istration of the Act would be jeopardized as more 
claims would be fully litigated, even when the parties 
of the case were in agreement concerning some inju- 
ries involved in the claim. 

FN4. Blanket releases are not favored by the 
commission and are reviewed with a high 
degree of scrutiny. See Chism v. Norfolk 
(CiQ 08 Utilities, No. 217-4-2 (Va. 
Workers’ Comp. Comm’n March 3,2005). 

Furthermore, the employer’s suggested applica- 
tion of the principles of res judicata could lead to 
inequitable settlements that only partially compensate 
injured workers for their injuries. Injured employees 
lacking *26 economic bargaining power due to their 
inability to work and earn wages could be forced *519 
by their circumstances to agree to awards that only 
provide compensation for some of their work-related 
injuries. Without agreeing to an award, these em- 
ployees would have to fully litigate their claims, and 
they could be denied medical care and lost wages 
throughout the course of this litigation. Under such 
circumstances, employees would be more likely to 
abandon compensation for some injuries in favor of 
partial awards yielding immediate benefits that may 
not be in their long-term best in te re~t .~’  These em- 
ployees would be barred from bringing claims for 
additional benefits based on their uncompensated 
injuries under the application of res judicata advocated 
by the employer. The principles of res judicata should 
not be applied in a way that facilitates such inequitable 
results. 

FN5. The Supreme Court of Virginia has 
expressly addressed such a scenario in John 
Driggs Co. v. Somers, 228 Va. 729, 734-35, 
324 S.E.2d 694, 697 (1985). Although we 

describe this hypothetical scenario to illus- 
trate a potential inequitable outcome result- 
ing from the employer’s interpretation of the 
principles of res judicata, we note that the 
record does not contain any evidence of 
similar wrong-doing by the employer in this 
case. 

We also note that Code Q 65.2-701 re- 
quires the commission to approve award 
agreements only when they are in the best 
interests of the employee. See Code 3 
65.2-701(A). If res judicata bars employ- 
ees from bringing claims for additional 
injuries not included in initial award 
agreements, the commission will have to 
review awards in cases where multiple 
injuries are likely with increased scrutiny 
to ensure that injured employees have not 
waived future claims and that the award is 
actually in their best interests. This need 
for increased scrutiny will place M e r  
administrative demands on the commis- 
sion. 

[ 121 We hold that the principles of res judicata do 
not bar Craft’s claim for benefits based on her spinal 
injuries under the circumstances of this case. Code Q 
65.240 1 requires a claim for benefits to be filed with 
the commission within two years of an employee’s 
work-related accident. See Code Q 65.2-601. Since 
Craft filed her claim for benefits concerning her spinal 
injuries within two years of her accident, she timely 
filed her claim within the period mandated by the 
relevant statute of limitations. Accordingly, the claim 
was properly before the commission and it had juris- 
diction to award Craft the requested benefits. 

“520 B. CRAFT’S INJURIES WERE CAUSED BY 
HER SEPTEMBER 13,2009 WORK ACCIDENT 

[13][14] The employer argues that “the commis- 
sion erred in finding that [Craft] sustained an injury to 
her thoracic and cervical spine in a work accident.” 
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The employer contends that Craft did not establish that 
the September 13, 2009 accident caused her spinal 
injuries.m6 We disagree. Credible medical evidence in 
the record supports the commission’s decision that 
Craft’s spinal injuries were caused by her work acci- 
dent. 

FN6. Initially, the employer fiames its ar- 
gument in the context of a review of an award 
based on a change in condition pursuant to 
Code 5 65.2-708. The employer argues that 
Craft failed to establish a change in her 
physical condition that would justify a re- 
view of her award because her spinal injuries 
existed when the commission entered the in- 
itial award order. Craft’s claim regarding her 
spinal injuries, however, was filed as an ini- 
tial claim pursuant to Code 0 65.2-601 rather 
than as a change in condition. Thus, Craft 
was not required to prove a change in her 
condition since the entry of the award order 
and the employer’s reference to review based 
on a change in condition outlined in Code 3 
65.2-708 is misdirected. 

[15][16][17] “Decisions of the commission as to 
questions of fact, if supported by credible evidence, 
are conclusive and binding on this Court.” Shy, 61 
Va.App. at 238,734 S.E.2d at 688 (quoting Manassas 
Ice & Fuel Co. v. Farrar, 13 Va.App. 227, 229,409 
S.E.2d 824,826 (1991)). Further, as previously stated, 
this Court views the evidence in the light most fa- 
vorable to Craft as the prevailing party before the 
commission. See RG. Moore Bldg, Corp., 10 Va.App. 
at 212, 390 S.E.2d at 788. “ ‘If there is evidence, or 
reasonable inferences can be drawn fi-om the evidence, 
to support the commission’s findings, they will not be 
disturbed on review, even though there is evidence in 
the record to support a contrary finding.’ ” Amelia 
Sand Co. v. Ellyson, 43 Va.App. 406,408,598 S.E.2d 
750, 751 (2004) (quoting Morris v. Badger Powha- 
tadFiggie Int’l, Inc., 3 Va.App. 276, 279,348 S.E.2d 
876,877 (1986)). “The determination of causation is a 

factual *27 fmding that will be upheld on appeal if 
credible evidence supports the finding.” “521 Im- 
perial Trash Sew. v. Dotson, 18 Va.App. 600, 603, 
445 S.E.2d 716,718 (1994). 

In the present case, the evidence established that 
Craft was injured at work on September 13, 2009 
when she removed a set of rotors fiom a shelf above 
her head.m7 Craft visited her family practitioner the 
next day complaining of neck and shoulder pain. On 
September 18, 2009, Craft underwent an MRI of her 
cervical spine that revealed a new left lateral recess 
disc extrusion at C7-T1 and left C8 nerve root com- 
pression. Although Craft had a history of problems 
with her cervical spine that included a prior cervical 
fusion, these issues had completely resolved accord- 
ing to the medical records. Craft was asymptomatic in 
relation to her prior cervical problems prior to her 
injury on September 13,2009. 

FN7. The commission noted that this 
“mechanism of injury is consistent with a 
cervical injury.” 

Four of Craft’s physicians linked her neck pain 
and injuries to her September 13,2009 work accident. 
Dr. Smith reported Craft’s development of neck, left 
trapezial, and scapular pain and hand numbness fol- 
lowing the accident. He also noted a decreased range 
of motion in Craft’s cervical spine and diagnosed her 
with cervical herniated nucleus pulposus without 
myelopathy, cervical spondylosis without myelopa- 
thy, cervical degenerative disc disease, cervical 
radiculopathy, and neck pain. Dr. Platt diagnosed an 
acute work-related neck injury and linked Craft’s 
C7-T1 disc extrusion to the September 13,2009 work 
accident. Dr. Wiles diagnosed a C7-T1 herniated disc 
on the left and opined that “[wlith respect to causality, 
if [Craft’s] history is reasonably correct, one would 
have to assume that the work-related injury ffom 
9-1 3-09 was a direct cause of the herniated disc since 
[she] was asymptomatic prior to this injury.” (Em- 
phasis added). Likewise, Dr. Shamiyeh opined that 
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Craft‘s work accident “resulted in a mechanical 
change” to her neck “causing the disc herniation at 
C7-T1” and that her disability was, at least in part, 
caused by this disc herniation. 

*522 On appeal, the employer places emphasis 
on Dr. Dalton’s opinions. Dr. Dalton opined that the 
only correlation between the work accident and the 
cervical injuries was the MRI revealing the new disc 
extrusion. He stated that the MRI did not establish that 
the new disc extrusion was caused by the accident and 
that Craft’s prior medical history could be impacting 
her cervical problems. 

[ 18][ 19][20] “[A] question raised by ‘conflicting 
expert medical opinions’ is ‘one of fact’ binding upon 
this Court on appeal.” Southwest Va. Tire, Inc. v. 
Bryant, 31 Va.App. 655,66142,525 S.E.2d 563,566 
(2000) (citation omitted). When medical expert 
opinions conflict, the commission must determine the 
probative weight to be accorded such evidence. See 
Pilot Freight Carriers, Inc. v. Reeves, 1 Va.App. 435, 
439, 339 S.E.2d 570, 572 (1986). If the commission’s 
resolution of conflicting expert opinions is based on 
credible evidence, then its decision is binding on this 
Court. See id. Here, the commission discounted Dr. 
Dalton’s opinions and assigned greater weight to the 
opinions of the other four physicians linking Craft’s 
spinal injuries to her work accident. The mechanism 
of Craft’s accident, the timing of her symptoms and the 
nature of her injuries, the MRI revealing the new disc 
extrusion, and the fact that Craft’s prior cervical 
problems were asymptomatic prior to her injury sup- 
port the commission’s conclusion. 

The commission‘s decision that Craft’s spinal in- 
juries were caused by her September 13, 2009 work 
accident is supported by credible evidence in the rec- 
ord. Four physicians linked Craft’s cervical and tho- 
racic spinal injuries to the accident, and radiographic 
evidence and the circumstances of the case support 
their conclusions. Thus, the commission did not err in 
reaching this decision. 

Page 16 

C. CRAFT’S SPINAL INJURIES REQUIRE FUR- 
THER MEDICAL TREATMENT 

[21][22][23][24] The employer also argues that 
the commission erred by finding that the medical 
treatment of Craft’s spinal *523 injuries was neces- 
sary. The employer contends that Craft failed to es- 
tablish the necessity of any further treatment pertain- 
ing *28 to her spinal injuries. The employer does not 
focus this claim to any specific medical treatment, but 
rather argues that Craft has reached maximum medical 
improvement and requires no M e r  treatment in 
general. 

Whether disputed medical treatment is compen- 
sable ... presents a mixed question of law and fact, 
which this Court reviews de novo. “The services 
which an employer has to furnish under the 
Work[ers’] Compensation Act are necessary ser- 
vices incident to the treatment of an injury sustained 
in a compensable accident.” Ins. Mgmt. Corp. of 
TidewatedBaldwin Bros. & Taylor v. Daniels, 222 
Va. 434, 439, 281 S.E.2d 847, 849 (1981). Subject 
to the commission‘s review, the employer is re- 
sponsible for medical attention if 1) a causal rela- 
tionship exists between the workplace accident and 
the treatment, and 2) the attending physician deems 
it necessary. The claimant, however, bears the 
burden of proving by a preponderance of the evi- 
dence that disputed treatment was medically nec- 
essary. 

Haftsavar v. All Am. Carpet and Rugs, Inc., 59 
Va.App. 593, 599, 721 S.E.2d 804, 807 (2012) (cita- 
tions omitted). 

As previously discussed, a causal relationship 
exists between Craft’s September 13, 2009 work ac- 
cident and her cervical and thoracic spinal injuries. 
Therefore, the employer is responsible for necessary 
medical treatment pertaining to those injuries. The 
employer, however, essentially argues that Craft’s 

0 2014 Thomson Reuters. No Claim to Orig. US Gov. Works. 



759 S.E.2d 17 
63 Va.App. 502, 759 S.E.2d 17 
(Cite as: 63 Va.App. 502,759 S.E.2d 17) 

injuries will require no further treatment. The em- 
ployer bases this position on a report from Dr. Dalton. 
In that report, Dr. Dalton did not recommend further 
medical treatment in his specialty and opined that 
Craft had reached maximum medical improvement 
with the exception of surgical intervention. 

The employer's reliance on Dr. Dalton's report is 
flawed for several reasons. While Dr. Dalton opined 
that Craft did not require further medical treatment, 
his opinion only addressed medical treatment within 
his specialty, osteopathy. While *524 Craft may not 
require further osteopathic manipulative treatment, 
other medical treatment could be necessary in the 
future. Additionally, Dr. Dalton opined that Craft had 
reached maximum medical improvement with the 
exception of surgical intervention. At the time of Dr. 
Dalton's report, Craft still experienced pain in her 
cervical region and she had discussed the possibility of 
surgery with her other physicians. Thus, surgical in- 
tervention could become necessary in the future. 
Further, Dr. Dalton diagnosed Craft with work-related 
radiculopathy and somatic dysfunction and agreed 
with Dr. Platt's work-related restrictions. These di- 
agnoses and recommendations imply that Craft could 
require further medical treatment in the future. 

Although Craft's need for future medical treat- 
ment requires speculation, it was reasonable for the 
commission to conclude that she could require addi- 
tional medical treatment for her spinal injuries. Craft 
still experienced pain in her cervical region and had 
discussed surgery with her physicians. Further, Dr. 
Dalton's report is limited in its scope to treatment 
within his specialty. Accordingly, we conclude that 
the commission did not err in reaching its decision 
concerning the necessity of further medical treatment. 

111. CONCLUSION 
In summary, we hold that the principles of res 

judicata do not bar Craft's claim for benefits con- 
cerning her cervical and thoracic spinal injuries. As 
that claim was timely filed with the commission, it had 

Page 17 

jurisdiction to award her benefits based on that claim. 
Additionally, we hold that credible evidence sup- 
ported the commission's decision that Craft's Sep- 
tember 13, 2009 work accident caused her spinal in- 
juries. Further, we conclude that the commission did 
not err by finding that Craft's spinal injuries require 
additional treatment. For these reasons, we affirm the 
commission's decision. 

Afirmed. 

Va.App.,2014. 
Advance Auto and Indem. Ins. Co. of North America 
v. Craft 
63 Va.App. 502,759 S.E.2d 17 

END OF DOCUMENT 
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. Contempo-Tempe Mobile Home Owners Ass’n v. Steinert, 144 Ariz. 227 (1985) 

696 P.2d 1376 

144 Ariz. 227 
Court of Appeals of Arizona, 
Division 2, Department A. 

CONTEMPO-TEMPE MOBILE HOME 
OWNERS ASSOCIATION, a non-profit 
association and Central Arizona Mobile 

Home Owners Association, an Arizona non- 
profit corporation, Plaintiffs-Appellants, 

Marvin E. STEINERT and Jane Doe Steinert, 
husband and wife; Marvin E. Steinert, individually 

and dba Contempo/Tempe Adult Mobile Home 
Community; Ann McAnelly and John Doe McAnelly, 

husband and wife; and John Does I-X, and 
Black Corporations I-X, Defendants-Appellees. 

V. 

1 CA-CIV 6961. I Jan. 17,1985. I 
Reconsideration Denied March 5,1985. 

Tenant associations sought injunction to prevent operators 
of mobile home park from using particular rental agreement 
which increased monthly rent and damages for failure to 
negotiate rental agreement in good faith. The Superior Court, 
Maricopa County, Cause No. C-456636, David L. Roberts, 
J., granted motion to dismiss for lack of standing but granted 
leave to amend complaint to name individual tenants, and 
after amended complaint was filed, entered order pursuant 
to stipulation dismissing the case with prejudice, and tenant 
associations appealed. The Court of Appeals, Grant, J., held 
that the case was moot since substantive questions raised were 
resolved by the stipulation. 

Appeal dismissed. 

West Headnotes (8) 

[l] Appeal and Error 
Effect of settlement in general 

Case on appeal was moot where substantive 
questions raised were resolved by stipulation 
dismissing suit with prejudice. 

1 Cases that cite this headnote 

Appeal and Error 
Existence of actual controversy 

Court of Appeals is not empowered to decide 
moot questions or abstract propositions. 

7 Cases that cite this headnote 

Federal Courts 

Moot cases do not fit within constitutional 
definition of “cases” or “controversies.” 
U.S.C.A. Const. Art. 3, 0 1 et seq. 

Cases that cite this headnote 

Action 
Moot, hypothetical or abstract questions 

A case is “moot” when it seeks to determine 
an abstract question which does not arise upon 
existing facts or rights. 

4 Cases that cite this headnote 

Action 
Moot, hypothetical or abstract questions 

A court will not decide question which is 
unrelated to actual controversy or which by 
change in condition of affairs has become moot. 

1 Cases that cite this headnote 

Appeal and Error 
Matters Not Necessary to Decision on 

Review 

Appellate courts do not give opinions on moot 
questions, nor do they act as fountain of legal 
advice. 

2 Cases that cite this headnote 

Appeal and Error 

Suit in which tenant associations sought 
injunction to prevent operators of mobile home 
park from using particular rental agreement 
which increased monthly rent and damages for 

Want of Actual Controversy 
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I Contempo-Tempe Mobile Home Owners Ass’n v. Steinert, 144 Ark. 227 (1985) 

696 P.2d 1376 

their failure to negotiate rental agreement in good 
faith, which was rendered moot upon entry of 
stipulation dismissing the suit with prejudice, 
did not fit within exception to mootness rule 
for an issue capable of repetition yet evading 
review, nor within exception for case which 
poses question of public importance. 

4 Cases that cite this headnote 

[8] Appeal and Error 
6 Dismissal by court on its own motion 

Court of Appeals had authority to dismiss moot 
case sua sponte. 

1 Cases that cite this headnote 

Attorneys and Law Firms 

“228 ““1377 Creasy & Skivington by Frederick C. Creasy, 
Jr., Scottsdale, for plaintiffs-appellants. 

Law Offices of Ronald W. Meyer by Ronald W. Meyer, 
Phoenix, for defendants-appellees. 

Opinion 

OPINION 

GRANT, Judge. 

The only issue on appeal is whether the appellant associations 
have standing to sue for themselves andlor for the benefit of 
their individual members. However, since we conclude that 
the case is moot, there is no case or controversy before this 
court and therefore we dismiss the appeal. 

The facts of this case are as follows: A complaint was filed 
against the operators of a mobile home park (appellees) by 
the tenants association and another association made up of 
numerous tenant associations (appellants). The appellants’ 
complaint sought an injunction to prevent the appellees 
from using a particular rental agreement which increased the 
monthly rent and damages for their failure to negotiate a 
rental agreement in good faith. The trial court found that 
the appellants lacked standing to bring the suit. The trial 
court granted a motion to dismiss for lack of standing but 
granted leave to amend the complaint to name the individual 

tenants. An amended complaint brought in the name of the 
individual tenants was filed. Thereafter the individual tenants 
and the appellees entered into a stipulation that the matter 
be dismissed with prejudice. The trial court entered an order 
pursuant to the stipulation dismissing the case with prejudice. 

[l] Thereafter the appellants filed an appeal from the court’s 
original ruling which had dismissed the complaint for lack 
of standing. However since the substantive questions raised 
have already been resolved by the stipulation dismissing the 
suit with prejudice, the appellants would not be entitled to any 
substantive relief on appeal. Therefore the case is moot, there 
is no case or controversy before this court, “229 **1378 
and the appellants are merely seeking an advisory opinion 
concerning their capacity to sue for violations of the Arizona 
Mobile Home Parks Residential Landlord and Tenant Act. 
A.R.S. 0 33-1401 et seq. 

[2] [3] (41 The court is not empowered to decide moot 
questions or abstract propositions. Article I11 of the United 
States Constitution limits the exercise of judicial power 
by federal courts to circumstances involving a “case” or 
“controversy.” North Carolina v. Rice, 404 U.S. 244,92 S.Ct. 
402, 30 L.Ed.2d 413 (1971). Moot cases do not fit within 
the constitutional definition of “cases” or “controversies.” 
Central Soya Co., Inc. v. Consolidated Rail Corp., 614 F.2d 
684 (7th Cir. 1980). A case is moot when it seeks to determine 
an abstract question which does not arise upon existing 
facts or rights. Freeman v. Wintroath Pumps-Division of 
Worthington Corporation, 13 Ariz.App. 182, 475 P.2d 274 
(1 970); J.R. Francis Construction Company v. Pima CounQ, 
1 Ariz.App. 429,403 P.2d 934 (1965). See 6(A) J. Moore, W. 
Taggart & J. Wicker, Moore’s Federal Practice 1 57. 13 (2d 
ed. 1981). 

The Arizona Supreme Court summarized the law in Arizona 
concerning mootness in Fraternal Order of Police v. Phoenix 
Employee Relations Board, 133 Ariz. 126, 650 P.2d 428 
(1982) as follows: 

Unlike the federal court system, the 
powers of which are limited by U.S. 
Const. Art. III,§ 2, cl. 1, our state court 
system has no constitutional provision 
constraining it to consider only “cases” 
or “controversies.” Nevertheless, since 
the first time we considered the 
issue, our court has consistently held 
that it will refrain from considering 
moot or abstract questions. See Mesa 
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696 P.2d 1376 

Mail Publishing Co. v. Board of 
Supervisors, 26 Ariz. 521,227 P. 572 
(1924); Camerena v. Department of 
Public Welfare, 106 Ariz. 30, 470 
P.2d 11 1 (1970). We will make an 
exception, however, to consider a 
question of great public importance 
or one which is likely to recur even 
though the question is presented in a 
moot case. Camerena, supra; State v. 
Superior Court, 104 Ariz. 440, 454 
P.2d 982 (1969); see Wise v. First 
National Bank of Nogales, 49 Ariz. 
146,65 P.2d 1154 (1937). 

Id. at 127, 650 P.2d at 429. 

The appellants here ask the court to resolve the abstract 
question of whether associations of mobile home tenants 
have standing to sue for themselves andor for the benefit 
of their individual members for violations of the Arizona 
Mobile Home Parks Residential Landlord and Tenant Act. 
This question does not arise upon existing facts or rights 
because the substantive questions raised have already been 
resolved by the stipulation dismissing the suit with prejudice. 
The case is moot. 

In Webber v. Smith, 129 Ariz. 495,632 P.2d 998 (App. 198 1) 
the court held that a counterclaim for the value of a 
motorcycle and truck held by the plaintiff was moot when the 
defendant had recovered possession of these items from the 
plaintiff and did not seek damages for loss of use during the 
period of the time that the items were held. In State Farm 
Automobile Insurance Company v. Civil Service Employees 
Insurance Company, 19 Ariz.App. 594,509 P.2d 725 (1973) 
the court concluded that the insurer was not liable for the 
alleged breach of a settlement obligation. The court held that 
the question concerning denial of the insurer’s third party 
indemnity claim against another insurance company based 
on allegedly fraudulent conduct of his counsel was rendered 
moot. Similarly the case at bar was rendered moot by the 
stipulation between the parties and the trial court’s order 
pursuant to the stipulation dismissing the case with prejudice. 

151 161 A court will not decide a question which is 
unrelated to an actual controversy or which by a change 
in a condition of affairs has become moot. Velasco v. 
Mallory, 5 Ariz.App. 406, 427 P.2d 540 (1967); Magraw 
v. Donovan, 177 FSupp. 803 (D.C.Minn. 1959). Appellate 
courts do not give opinions on moot questions. Lloydv. Board 
ofSupervisorsofElections, 206Md. 36,111 A,2d379(1954). 
Nor do they act as a fountain of legal advice. Allen v. “230 
**1379 Graham, 8 Ariz.App. 336,446 P.2d 240 (1968). 

171 The present case does not fit within the exception to 
the mootness rule for an issue “capable of repetition yet 
evading review.” Board of Examiners v. Marchese, 49 Ariz. 
350, 66 P.2d 1035 (1937); Odle v. Imperial Ice Cream Co., 
11 Ariz.App. 203, 463 P.2d 98 (1970). Although the issue 
involved in the case at bar is capable of repetition it does not 
evade review. Were it not for the stipulation entered into by 
the parties the issue raised by the appellants properly could 
be on review. The stipulation mooted the issue. 

Nor does this case fall within another exception to the 
mootness doctrine for a case which poses a question of 
“public importance.” Camerena v. Department of Public 
Welfare, 106 Ariz. 30,470 P.2d 11 1 (1970). We find that the 
question involved here does not rise to a sufficient level of 
“public importance” to become an exception to the mootness 
doctrine. 

[SI Although the appellees in the current case filed a motion 
to dismiss the appeal on other grounds which was denied they 
have not filed a motion to dismiss the appeal on the ground 
of mootness. However the court has the authority and often 
the duty to dismiss a moot case on its own initiative. Magraw 
v. Donovan; Sannon v. United States, 631 F.2d 1247 (5th 
Cir. 1980). Therefore we raise the mootness issue in this case 
sua sponte and dismiss the appeal. 

HAIRE, P.J., and BROOKS, J., concur. 

Parallel Citations 

696 P.2d 1376 
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155 Ariz. 252 

Supreme Court of Arizona, 
In Banc. 

ELECTRICAL DISTRICT NO. 2, PINAL 
COUNTY, ARIZONA, a political subdivision 

of the State of Arizona, Petitioner, 

ARIZONA CORPORATION COMMISSION; 
Marcia Weeks, Renz Jennings and Dale 

Morgan, as members thereof; and Arizona 
Public Service Co., an Arizona corporation, 
as the Real Party in Interest, Respondents, 

and 
Richard Ungar and Joan Ungar, 
husband and wife, Intervenors. 

ARIZONA PUBLIC SERVICE COMPANY, 
Plaintiff-Defendant, Appellant, Cross-Appellee, 

ELECTRICAL DISTRICT NO. 2, PINAL 
COUNTY, ARIZONA, a political subdivision 

of the State of Arizona, Defendant- 
Plaintiff, Appellee, Cross-Appellant. 

v. 

v. 

certificate and, therefore, prior approval was required before 
the utility could provide service; and (3) the Commission was 
bound by a final decision of the Court of Appeals on the 
parties' dispute. 

Affirmed in part and vacated in part. 

West Headnotes (7) 

[ 11 Electricity 
&- Service Areas; Competition 

Electrical utility was entitled to expand 
anywhere within city limits for which it 
was certificated, including further expansion 
of city limits, without prior permission from 
Corporation Commission and was allowed 
to extend service to area contiguous to its 
certificated area if contiguous area was not 
already served by public service corporation. 
A.R.S. Q 4&281, subd. B. 

Cases that cite this headnote 

NOS. CV 87-0071-SA, CV 86-0532-PR I Oct. 
27,1987. I Reconsideration Denied Dec. 15, 1987. 

Electrical utility filed postjudgment proceeding, in the 
Superior Court, Pinal County, No. C-26393, seeking to 
enjoin an electrical district from providing service to a 
restaurant after the restaurant had moved locations. The 
district, at approximately the same time, filed separate suit 
seeking to enjoin the utility fiom constructing facilities to 
service subdivision. After consolidation, the Superior Court, 
Maricopa County, No. C-523486, Linda K. Scott, J., entered 
injunctions, pendente lite, against both parties. Appeal was 
taken. The Court of Appeals a f f i e d  in part and reversed 
in part, in a memorandum decision. Petition for review 
was filed. In addition, the district filed a special action 
seeking review of a decision of the Corporation Commission, 
determining the scope of the utility's certificates and deciding 
whether the certificates could be extended or a new certificate 
granted. The Supreme Court, Cameron, J., held that: (1) 
although the restaurant was not in an area contiguous with city 
limits, the restaurant was in the vicinity of the city and, thus, 
was within the utility's certificate; (2) a subdivision located 
between a city and town was not covered by the utility's 

[2] Electricity 
&= Service Areas; Competition 

Electrical utility had right of first refusal in areas 
covered by its certificate, which extended to city 
limits of towns served by utility and to areas 
contiguous to city limits. A.R.S. Q 40-281, subd. 
B. 

1 Cases that cite this headnote 

[3] Electricity 
Service Areas; Competition 

Restaurant was not in area contiguous to 
electrical utility's certificated area where 
restaurant was located 50 feet outside city limits 
and thus was not in actual contact with or 
touching city limits. A.R.S. Q 4G281, subd. B. 

Cases that cite this headnote 

[4] Electricity 
6 Service Areas; Competition 
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Restaurant located 50 feet outside city limits was 
within "vicinity" of city and, therefore, electrical 
utility was entitled to serve restaurant pursuant 
to its certificate which covered city and vicinity. 
A.R.S. Q 40-281, subd. B. 

Cases that cite this headnote 

[5] Electricity 
w Service Areas; Competition 

Electrical utility's certificate which allowed it 
to serve both town and city was not broad 
enough to include subdivision located between 
city and town, but not within city limits of 
either, and, therefore, utility was required to 
seek Corporation Commission's approval before 
it could provide service to subdivision. A.R.S. 8 
40-28 1, subd. B. 

Cases that cite this headnote 

[6] Courts 
+ Operation and effect in general 

Memorandum decision which is unpublished 
and uncitable is just as binding on parties as 
published opinion and can be law of case. 

Cases that cite this headnote 

[7] Electricity 
+ Proceedings and review; injunction 

Corporation Commission was bound by final 
decision of Court of Appeals and of trial court as 
between electrical district and electrical utility, 
but decision was not binding as to future 
determination of areas encompassed by utility's 
certificate. A.R.S. Q 40-28 1, subd. B. 

1 Cases that cite this headnote 

Attorneys and Law Firms 

**1384 "253 Martinez & Curtis, P.C. by Michael A. 
Curtis, Jay M. Martinez, William P. Sullivan, Steven B. 
Bennett, Phoenix, for Elec. Dist. No. 2. 

Arizona Corp. Com'n by Christopher C. Kempley, Timothy 
M. Hogan, Janice M. Urbanic, Phoenix, for Arizona Corp. 
Com'n. 

Snell & Wilmer by Steven M. Wheeler, George H. Lyons, 
George J. Coleman, Phoenix, Stanfield & McCarville by 
Thomas A. McCarville, Casa Grande, for Arizona Public 
Service. 

Mariscal, Weeks, McIntyre & Friedlander, P.A. by Michael 
S. Rubin, Phoenix, for Richard and Joan Ungar. 

Opinion 

CAMERON, Justice. 

I. JURISDICTION 

Pinal County Electrical District No. 2 (The District) 
petitioned this court for review of a court of appeals' 
memorandum decision [ 1 CA-CIV 83341. The District also 
filed a special action, seeking review of Decision No. 55298 
of the Arizona Corporation Commission (Commission) (Nov. 
19, 1986). We granted the petition for review of the court 
of appeals' memorandum decision and accepted jurisdiction 
of the petition for special action from the Commission's 
decision. We consolidated the two matters for argument and 
decision. We have jurisdiction pursuant to Ariz. Const. Art 6, 
$8 5(3), 5(1), and A.R.S. Q 40-254(F). 

11. ISSUES 

A. As to the court of appeals' opinion: 

1. Are the rights given under A.R.S. 5 40-281(B) within 
APS' certificate? 

2. Was the B'N'B Restaurant within the APS 
certificated area? 

3. Was the Tierra Grande subdivision and trailer park 
within the APS certificated area? 

B. As to the Arizona Corporation Commission's 
decision: 

1. Was the Arizona Corporation Commission bound by the 
decision of the trial court as modified by the court of 
appeals? 
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1II.FACTS 

This matter is preceded by years of litigation over the right 
of Arizona Public Service (APS) and the District to provide 
electrical service in Pinal County. This case focuses on 
service to two properties. One property is a restaurant, BWB, 
located fifty feet outside the city limits of Casa Grande. The 
other is a subdivision, Tierra Grande, located approximately 
three miles from the town limits of Eloy and eight miles from 
the city limits of Casa Grande. 

Both properties lie within the geographic boundaries of the 
District. The District was created in 1923 for the primary 
purpose of providing electricity for the irrigation of arid lands 
in Pinal County. A.R.S. Q 48-1701 et. seq. The District is a 
political subdivision of the state pursuant to Ariz. Const. Art. 
13 Q 7 and not a public service corporation under Ariz. Const. 
Art. 15, Q 2. As such it is not subject to regulation by the 
Commission. 

**1385 *254 APS is a public service corporation, Ariz. 
Const. Art. 15, 0 2, regulated by the Commission, Ariz. 
Const. Art. 15,s 3; A.R.S. Q 40-202. Before a public service 
corporation shall construct a line, plant, service or system, 
it must first obtain from the Commission a certificate of 
public convenience and necessity (certificate), A.R.S. Q Q  40- 
28 1 (A), -282, and is otherwise obligated to comply with the 
orders, decisions, rules and regulations of the Commission. 
A.R.S. Q 40-202(B). 

Dating back to the 1920s, the Commission granted numerous 
certificates to APS and its predecessors in interest to 
provide electrical service in Pinal County. The scope 
of the certificates was described in decisions issued by 
the Commission. Some of the decisions employed vague 
descriptions of the certificated territories, describing the areas 
to be served with such terms as “in the vicinity thereof’ and 
“territory adjacent thereto.” 

Such vague and ambiguous terms were used to describe the 
certificated areas now at issue. In 1928, the Commission 
issued a certificate to APS‘ predecessor in interest authorizing 
the operation of electric light and power utilities in the 
“City of Casa Grande, Pinal County, Arizona, and vicinity.” 
Decision No. 4440 (May 23, 1928). In 1929, the Commission 
granted a certificate to a predecessor in interest for the 
operation of an electric plant “serving Eloy and territory 
adjacent thereto.”Decision No. 4850 (June 12, 1929). A later 

certificate authorized service to “the unincorporated Town 
of Eloy and territory adjacent thereto.” Decision No. 18694 
(Feb. 10, 1949). 

Operating pursuant to these certificates, APS and its 
predecessor in interest provided electrical service to 
customers in Casa Grande and Eloy. As these municipalities 
grew and their boundaries expanded, the area served by APS 
expanded even though A P S  did not seek specific authority 
from the Commission to expand its certificated territories. 
This was allowed by A.R.S. Q 4&281(B) which reads: 

B. This section shall not require such 
corporation to secure a certificate for 
an extension within a city, county 
or town within which it has lawfully 
commenced operations, or for an 
extension into territory either within 
or without a city, county or town, 
contiguous to its street railroad or 
line, plant or system, and not served 
by a public service corporation of 
like character, or for an extension 
within or to territory already served 
by it, necessary in the ordinary 
course of its business. If a public 
service corporation, in constructing or 
extending its line, plant or system, 
interferes or is about to interfere with 
the operation of the line, plant or 
system of any other public service 
corporation already constructed, the 
commission, on complaint of the 
corporation claiming to be injuriously 
affected, may, after hearing, make 
an order and prescribe terms and 
conditions for the location of lines, 
plants or systems affected as it deems 
just and reasonable. 

In the 1970s, APS and the District began to encroach 
upon each others territory; litigation in the courts and the 
Commission followed. 

A. The Court Suit 

In 1972, APS filed an action in the Superior Court of Pinal 
County for declaratory relief. APS claimed that the District 
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was acting in excess of its statutory authority by providing 
electrical services to customers other than those pumping 
water for irrigation of arid farms within the district and 
domestic uses incidental to farming, thereby violating the 
certificate which authorized A P S  to serve Casa Grande and 
vicinity. 

On 1 December 1981, Judge McBryde of the Pinal County 
Superior Court held that the District’s primary purpose was to 
provide electrical service to irrigate farm lands and to supply 
incidental electricity to the farms. However, the District could 
also provide electrical service to other classes of customers 
(residential, industrial, commercial and municipal), when 
such service would not interfere with its primary purpose and 
when it would not directly compete with a public service 
corporation, such as APS, capable of and properly certificated 
to serve such customers. Judge **1386 *255 McBryde 
held that there should be no duplication of service in the 
future and that APS, within the area of its certification, should 
be given the first right to serve new customers, other than 
irrigation pumping and farm and domestic services incidental 
thereto, which it was ready, willing and able to serve. Neither 
party appealed this judgment. 

In 1983, APS filed a post-judgment proceeding seeking to 
enjoin the District from providing electrical service to B’N’B 
after B’N’B had moved from a location where it had been 
served by the District. The District, at approximately the same 
time, filed a suit in Maricopa County Superior Court seeking 
to enjoin APS from constructing facilities to serve a second 
phase of development of the Tierra Grande subdivision. The 
cases were consolidated in Maricopa County and decided by 
Judge Linda K. Scott in one proceeding. 

Concluding that each party would be more likely to succeed 
in these respective claims, Judge Scott enjoined the District 
fiom providing electrical service to B’N’B, pendente lite 
and enjoined APS from providing electrical service or 
undertaking construction to provide electrical service to 
the Tierra Grande development and trailer park, pendente 
lite. Noting that the Commission has concurrent jurisdiction 
to interpret the scope and extent of issued certificates of 
convenience and necessity, Judge Scott directed APS to 
pursue a final resolution of the matter with the Commission so 
as to identify those portions of Pinal County which are within 
the APS certificates. Judge Scott arrived at the following 
conclusions of law: 

“1. For purposes of interpreting and enforcing Judge 
McBryde’s December 1, 1981 Judgment, A.P.S. has a right 

of first refusal to serve all new (subsequent to December 1 , 
198 1) electrical customers, other than irrigation pumping 
and farm and domestic services incidental thereto, within 
those areas encompassed by its Certificates of Convenience 
and Necessity issued pursuant to Arizona Corporation 
Decision Nos. 4440 and 18694. 

2. Outside the areas encompassed by A.P.S.‘ Certificates of 
Convenience and Necessity, A.P.S. may provide electricity 
as set forth in A.R.S. 9 4&281(B). 

3. In areas not within A.P.S.‘ Certificates of Convenience 
and Necessity E.D. No. 2 [The District] can provide 
electrical service to residential, industrial, commercial and 
municipal customers for which electrical service is not 
otherwise available. 

4. A.P.S. does not have a right of first rehsal in areas it can 
serve under A.R.S. 6 4&281(B). 

5 .  The rights embodied in A.R.S. 6 4&281(B) are 
not within a Certificate of Convenience and Necessity.” 
Appendix 3 to the Petition, Findings of Fact, Conclusions 
of Law and Order, February 13, 1985, pages 4-5; slip 
opinion, page 5. 

10. The Arizona Corporation Commission has authority 
and jurisdiction to issue Certificates of Convenience and 
Necessity for public service corporations and concurrent 
jurisdiction with this Court to interpret the scope and extent 
of issued Certificates of Convenience and Necessity. 

The court of appeals issued a memorandum decision, 
affirming in part and reversing in part the decision rendered 
by Judge Scott. The court of appeals affirmed the trial court’s 
decision enjoining the District from providing service to 
B’N’B and reversed the decision to enjoin APS from providing 
service to Tierra Grande. The court of appeals found the 
word “contiguous” in A.R.S. 6 40-281(B) to mean “near one 
another, rather than in actual contact.” The court went on 
to find that B’N’B, 50 feet from the then city limits of Casa 
Grande and Tierra Grande, eight miles from the city limits of 
Casa Grande and three miles from the town limits of Eloy, 
were “contiguous” within the scope of APS‘ Certificates by 
operation of A.R.S. 6 40-281(B). The court also found that 
Judge Scott had incorrectly interpreted that portion of Judge 
McBryde’s 1981 decision involving APS and the District 
dealing with APS‘ rights of first refusal and “run- **1387 
“256 along rights’’ arising under A.R.S. 6 40-281(B), in 
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which she found that these rights were not part of APS’ 
Certificates. We granted the petition for review to correct 
what we believe to be misstatements of the law regarding the 
extent of the authority of the parties to serve areas in Pinal 
County. 

1. Scope of Certificate 
[l] 

A.R.S. Q 40-281(B) provides for exceptions to the general 
rule prohibiting expansion without first securing a certificate 
from the Commission. Reading the statute as follows, we 
find three methods by which APS could lawfully extend its 
certificate without seeking permission of the Commission. 

We first consider the scope of the APS certificates. 

This section shall not require such corporation to secure a 
certificate: 

1. For an ‘extension’ within a city, county or town within 
which it has lawfully commenced operations, or 

2. For an extension into territory either within or without a 
city, county or town, ‘contiguous’ to its _._ line, plant or 
system, and not served by a public service corporation 
of like character, or 

3. For an extension within or to temtory already served by 
it, necessary in the ordinary course of its business. 

This statute allows APS to expand anywhere within the city 
limits for which it is certificated, including future expansion 
of the city limits, without seeking permission from the 
Commission. The statute also allows APS to extend service 
to areas contiguous to its certificated area if such area is not 
already serviced by a public service corporation. 

[2] 
0 40-281(B) were not part of APS’ certificate. In so holding, 
the trial court held APS did not have the right of first refusal 

in these areas or so called “run-along rights.”’ The court 
of appeals differed in holding that when the statute allows 
APS to extend its service area the new areas are part of the 
certificate. As the court of appeals noted: 

The trial court held that these additional areas allowed by 

The purpose of A.R.S. 0 40-281(B) is to allow for the 
orderly growth of a certificated area without unnecessary 
and repetitious administrative proceedings. A certificate 
and the Q 40-281(B) rights attached to it are inseparable. 
If this were not so the rights granted by the statute would 
be illusory since a public service corporation could only 

guarantee its right to build an extension by repeatedly going 
back to the Corporation Commission to secure amended or 
new certificates. This undermines the precise purpose of 
0 40-281(B) by malung it necessary for a public service 
corporation to return to the Corporation Commission every 
time it wishes to make minor extensions and every time the 
city it serves annexes new territory. 
In the instant case, pursuant to statute, the certificates of 
APS extended to the city limits of the towns it served and to 
areas contiguous to such city limits. These areas were part 
of the APS certificates and, as such, APS had the right of 
first refusal in areas extended by the statute. The trial court 
erred in concluding that AF’S did not have the right of first 
refusal in those areas. 

2. Was B’N’B Within the Certificated Area of APS? 

city limits of Casa Grande. Before it moved, it was serviced 
by the District. After moving to a point 50 feet outside the 
Town of Casa Grande, it continued to receive service from the 
District but then decided to receive service from APS. APS 
claimed the right to extend service to it under the rule that 
the utility’s certificated area expanded with the expansion of 
the city limits and that B’N’B was only 50 feet from the city 
limits of Casa Grande and, therefore, contiguous to the APS 
certificated **1388 “257 area. We agree with APS that the 
scope of its certificates expanded with the expansion of city 
limits and areas contiguous thereto. We disagree, however, 
that the B’N’B was contiguous to APS’ certificated area. 

[3] The B’N’B Restaurant is located 50 feet outside the 

We believe the two locations must be “in actual contact or 
touching.”Ehle v. Tenney Trading Co., 56 Ariz. 241,245,107 
P.2d210,212 (1940). 

The Supreme Court of North Dakota in construing a statute 
almost identical to that of Arizona noted 

Applying these various definitions of ‘contiguous’ and 
‘contiguous temtory’ to the wording of our statute ..., 
it refers to an area composed of one or more tracts of 
land owned by one or more persons, joined together by 
a common boundary on all or a part of one or more 
sides, common with the territory in which the utility was 
authorized to serve or in which it had lawhlly commenced 
operation, and which area or territory of proposed service 
was not separated from the authorized territory by tracts 
‘receiving similar service from another utility ...’ 
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Williams Electric Co-op. v. Montana-Dakota Utilities Co., 
79 N.W.2d 508,520 (N.D.1956). We agree with the analysis 
made by that court. 

The court of appeals, however, relied upon the case of Brewer 
v. Heine, 56 Ariz. 160, 169, 106 P.2d 495, 499 (1940), in 
defining the term “contiguous” as used in the statute. Brewer, 
however, involved a mining claim dispute and the placement 
of a “discovery monument” about 100 feet from where the 
discovery work was done. We do not believe Brewer is 
applicable. 

We believe the court of appeals has incorrectly construed 
A.R.S. 0 40-281(B) resulting in an overbroad interpretation 
of the word “contiguous.” The area of service was limited by 
the city limits of Casa Grande and areas contiguous thereto, 
and B’N’B was not contiguous to the area encompassed by 
APS‘ certificate. Even though only 50 feet apart, the two areas 
were nevertheless apart and not contiguous. 

[4] This does not, however, exclude A P S  from serving 
B’N’B. The certificate of APS covers the “city of Casa Grande, 
Pinal County, Arizona and vicinity.” Decision No. 4440 (May 
23, 1928). Although we need not define the outer limits of 
the term “and vicinity,’’ we can state that 50 feet is certainly 
within the “vicinity” and the decision of the trial court and 
the court of appeals allowing APS to serve B’N’B is affirmed 
based upon the certificate of APS to service Casa Grande “and 
vicinity.” 

3. Was Tierra Grande Within the Certificated Area of 
APS? 
[5] 

allowed APS to serve both Eloy and Casa Grande was broad 
enough under A.R.S. 0 40-281(B) to include Tierra Grande. 
Since Tierra Grande is not within the city limits of either Eloy 
or Casa Grande and is clearly not contiguous either to Eloy 
or “territories thereto” or to Casa Grande and “vicinity,” we 
must look to the third provision of the statute which allows a 
public service corporation to extend the scope of its certificate 
“within or to territory already served by it, necessary in the 
ordinary course of its business.” A.R.S. 6 40-281(B). We 
do not believe the statute is broad enough to allow APS to 
provide service to Tierra Grande. As the Alabama Supreme 
Court has noted: 

The court of appeals held that the certificate which 

Consonant with the purpose of the statute requiring a 
certificate of convenience and necessity, the interpretation 

of the phrase ‘ordinary extension of an existing system 
in the usual course of business’ ... [does not include] the 
extension by the utility of the system into a community 
or territory not then served by said utility and where its 
purpose is not simply to enable the said utility to maintain 
good service or to provide better service for its existing 
system and customers ... 

See Alabama Power Co. v. Southern Pine Electric 
Cooperative, 270 Ala. 453, 455, 118 So.2d 907, 909-10 
(1960) (Simpson, J., dissenting). 

The issue was not whether A P S  may serve the area, but 
whether it must first seek commission approval through 
the **1389 *258 grant of a certificate. This the trial 
court recognized when it directed APS to pursue a final 
decision from the Commission. The statutory exception has 
no application to the facts of this case. 

The decision of the trial court enjoining the District from 
providing service to B’N’B is affirmed. The decision of the 
trial court enjoining APS from serving Tierra Grande is 
affirmed. The decision of the trial court that the areas of 
expansion allowed by A.R.S. 0 40-281(B) are not within the 
certificate of APS is set aside. The decision of the trial court 
that APS does not have right of first refusal or run-along rights 
within these areas of expansion is also set aside. 

B. The Commission’s Decision 

On 11 March 1985, as directed by the trial court, APS 
filed an application with the Commission seeking an order 
declaring APS’ certificates to include certain areas within 
Pinal County, or if the certificates did not include these areas 
that the Commission grant such an extension. The District 
and Richard and Joan Ungar filed motions to intervene which 
were granted. The Ungars, developers of Tierra Grande, 
supported the action of APS, and the District opposed the 
application by APS. On 11 June 1985, APS filed a second 
petition seeking recognition of its certificates or an extension 
of its areas of service. 

Hearings were conducted in two phases. Phase I was to 
determine the scope of APS’ existing certificates, and Phase I1 
was to determine whether the certificates should be extended 
or a new certificate granted. 
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The Commission made the following findings in its Decision 
No. 55298: 

1. APS ' s  vague, general Certificates should include areas 
within one mile of the city limits of the present specified 
certificated areas granted by the Commission. 

2. Pursuant to Decision No. 4440, APS has the right to 
serve BWB located within Casa Grande, Pinal County, 
Arizona. 

3. APS does not have a right to serve Tierra Grande under 
any of its existing Certificates, but more specifically 
those rights arising under Decision No. 18694. 

4. Under A.R.S. Q 40-281(B), APS does not have any rights 
to extend its service to Tierra Grande. 

5. A.R.S. 9 40-281(B) does not grant public service 
corporations authority to extend the confines of their 
Certificates without procuring an additional grant of 
authority from the Commission. 

6. A.R.S. Q 40-281(B) grants public service corporations 
the right to serve contiguous areas outside their 
authorized Certijkate. 

7. Pursuant to the Commission's authority granted to it by 
Article XV of the Arizona Constitution and A.R.S. Q 40- 
204(B), the Commission shall require APS to work with 
its staff in order that the Commission's maps of APS's  
certificated areas shall correctly reflect the boundaries of 
its Certificates. 

The Commission also stated: 

We do not agree with the court of 
appeals conclusion that APS or any 
public utility can unilaterally expand 
its territory if it is not touching upon 
the territory into which it plans to 
expand. 

Decision No. 55298. 

1. Was the Commission Bound by the Decision of the 
Court of Appeals? 
The Commission in an exhaustive and well-written decision 
stated in part: 

A utility company is unique in nature in that it is a regulated 
monopoly that we are charged by the Constitution with 

regulating. We are also charged with the plenary authority 
to interpret the boundaries of Certificates issued by 
the Commission. We do not agree with the Court of 
Appeals conclusions that A P S  or any public utility can 
unilaterally expand its territory if it is not touching upon 
the territory into which it plans to expand. The utility must 
seek Commission approval prior to extending its service. 
Otherwise, development could take place **1390 "259 
in a hop scotch pattern with no uniformity, and force 
uneconomical development upon the rate payers and in 
some instances, the utility. As regulators, we must consider 
the ultimate costs, and also the wishes of the public. 
Duplication of service by a utility is a costly affair when 
another alternative to the utility's expansion is available 
as is the case with ED-2 [The District] in its provision of 
electrical service to Tierra Grande. 

However, we are limited in this particular case to the 
result ordered by the Court of Appeals decision at least 
insofar as it applies to the parties before us. We believe 
we are constrained in this case fiom reaching a result at 
variance with that of the Court of Appeals. While the 
Court of Appeals decision may govern the current dispute 
between APS and ED-2 [The District], it is nonetheless 
a memorandum decision and entitled to no precedential 
value in future cases. Therefore, the Commission will 
abide by the result reached by the Court of Appeals while 
noting its disagreement with that decision. Furthermore, 
the Commission will set forth what it believes to be the 
appropriate requirements and standards for the parties 
to follow with regard to their future conduct relative to 
extensions of service. 

[6] [7] We agree with the Commission that it is bound by 
a final decision of the court of appeals and the decision of the 

trial court as between the District and APS. It is, however, 
not binding as to future determinations of areas encompassed 
by a certificate. The Commission may, in the future, consider 
a petition from A P S  to extend the scope of its certificate. 
This is clearly within the jurisdiction of the Commission, as 
the trial court noted. So long as the adjudicated rights of the 
District are not violated by such certificate, the Commission 
may allow an extension and expansion of the area to be 

serviced by A P S .  

The courts have jurisdiction to review a decision of the 
Commission. However, under A.R.S. Q 40-254, the courts 
may only affirm, modify, or set aside the decision of 
the Commission. Arizona Corporation Commission v. Fred 
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Huwey Trunsp. co., 95 lS5? 388 P.2d 236 (1964)' NOTE: Justice JAMES MOELLER did not participate in the 
The decision of the Commission in Decision No. 55298 is 
affirmed. 

of this 

Parallel Citations 

745 P.2d 1383 
GORDON, C.J., FELDMAN, V.C.J., and HOLOHAN, J., 
concur. 

Footnotes 
1 "Run-along rights" are not specifically defined by the statute; nor do we find the rights defined in other jurisdictions. This Court 

requested the parties herein to define the term. The parties entered into a stipulation which has been of no help. We therefore construe 
the term "run-along rights" as rights that are contiguous to or part of certificates held by APS. 
The question was raised as to whether a memorandum decision which is unpublished and uncitable could be the law of the case. It 
can. A memorandum decision is just as binding on the parties as a published opinion. 
We note that here the statutes have provided for areas of conflicting jurisdiction that oftentimes result in intense "turf' battles. The 
attitude of the Arizona Corporation Commission in seeking to work rationally within the system is commendable. This was true even 
when there was reason to believe that an erroneous decision had been made in the Commission's area of expertise. 

2 

3 
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194 54 
Supreme Court of Arizona, 

En Banc. 

In Re Joan K. HALL and Stanley E. Lalli, 
a minor child, Petitioners/Appellants, 

Joseph A. LALLI, Respondent/Appellee. 
V. 

No. CV-97-0476-PR. I April 13,1999. 

Child brought paternity action against putative father. The 
Superior Court, Pima County, Cause No. SP-7469, Edgar B. 
Acufia, J., dismissed action as barred by res judicata, and child 
appealed. The Court of Appeals, 191 Ariz. 104, 952 P.2d 
748, vacated and remanded. The Supreme Court, Feldman, 
J., granted review and held that child was not in privity with 
either state or his mother in prior paternity proceeding. 

Court of Appeals affirmed, trial court judgment reversed. 

West Headnotes (1 8) 

Appeal and Error 

The Supreme Court reviews pure questions of 
law de novo. 

+ Cases Triable in Appellate Court 

15 Cases that cite this headnote 

Judgment 
&== Nature and requisites of former recovery as 

bar in general 

“Res judicata” protects litigants from the 
burden of relitigating an identical issue and 
promotes judicial economy by preventing 
needless litigation. 

4 Cases that cite this headnote 

Judgment 
+ Nature and requisites of former recovery as 

bar in general 

The doctrine of res judicata provides finality and 
deters harassment of former litigants. 

5 Cases that cite this headnote 

Constitutional Law 
e- Notice and Hearing 

Due process dictates that a party has the right to 
be heard. 

3 Cases that cite this headnote 

Judgment 

Judgment 

6- Matters which might have been litigated 

6 ~ -  Matters actually litigated and determined 

The doctrine of res judicata will preclude a 
claim when a former judgment on the merits was 
rendered by a court of competent jurisdiction 
and the matter now in issue between the same 
parties or their privities was, or might have been, 
determined in the former action. 

37 Cases that cite this headnote 

Judgment 

Finding privity between a party and a non-party 
requires both a substantial identity of interests 
and a working or functional relationship in which 
the interests of the non-party are presented and 
protected by the party in the litigation. 

6- What constitutes privity in general 

9 Cases that cite this headnote 

Judgment 
+ What constitutes privity in general 

“Privity” is not a result of parties having similar 
objectives in an action but of the relationship of 
the parties to the action and the commonality of 
their interests. 

5 Cases that cite this headnote 

Child Custody 
&= Constitutional and Statutory Provisions 

The establishment of the parent-child 
relationship is the most fundamental right a child 



possesses to be equated in importance with the 
most basic constitutional rights. 

Cases that cite this headnote 

Children Out-Of-Wedlock 
6~ Nature and form of remedy 

While the child has an interest in support during 
minority, there are other important rights to be 
considered in an action to establish paternity. 

Cases that cite this headnote 

Children Out-Of-Wedlock 
+ Nature and form of remedy 

In an action to establish paternity, the child’s 
interests are broader than all others and include 
claims to inheritance, medical support, and other 
matters. 

2 Cases that cite this headnote 

Children Out-Of-Wedlock 
i= Nature and form of remedy 

An accurate determination of paternity results in 
intangible psychological and emotional benefits 
for the child, including establishing familial 
bonds and learning of cultural heritage. 

4 Cases that cite this headnote 

Children Out-Of-Wedlock 
&= Nature and form of remedy 

A child’s interest in determining his or her father 
is fundamental, unique, and broader than the 
interests of all others. 

1 Cases that cite this headnote 

Children Out-Of-Wedlock 
&=+ Nature and form of remedy 

Generally, the state pursues a child’s paternity 
not only because it desires to see that justice 
is done, but also to reduce the number of 
individuals forced to enter the welfare rolls. 

Cases that cite this headnote 

[14] Children Out-Of-Wedlock 
6 Bar or abatement of proceedings 

Children Out-Of-Wedlock 
%u Operation and effect 

Child was not in privity with state in prior 
paternity proceeding brought by state against 
putative father to recover past and future child 
support, and thus child was not barred by 
doctrine of res judicata from pursuing paternity 
action against putative father following dismissal 
with prejudice of state’s action, where child 
was not party to state’s action and his interests 
were not represented by guardian ad litem or 
independent counsel in that action. 

2 Cases that cite this headnote 

[15] Children Out-Of-Wedlock 
+ Nature and form of remedy 

A mother’s and a child’s interests in a 
paternity determination not only differ, but may 
potentially conflict. 

Cases that cite this headnote 

[16] Children Out-Of-Wedlock 

Children Out-Of-Wedlock 
Operation and effect 

&-- Bar or abatement of proceedings 

Child was not in privity with his mother in prior 
paternity proceeding brought on behalf of mother 
by state against putative father to recover past 
and future child support, and thus child was not 
barred by doctrine of res judicata from pursuing 
paternity action against putative father following 
dismissal with prejudice of state’s action, where 
child was not party to state’s action and his 
interests were not represented by guardian ad 
litem or independent counsel in that action. 

2 Cases that cite this headnote 

[17] Children Out-Of-Wedlock 
G- Nature and form of remedy 

Infants 
Domestic relations and parentage 



In proceeding to establish paternity, better 
practice is to join child as party to action, and 
to seek appointment of guardian ad litem and 
independent counsel to protect child’s interests, 
which may potentially conflict with those of state 
or mother. 

1 Cases that cite this headnote 

[lS] Children Out-Of-Wedlock 
+ Sufficiency 

Blood tests carry great weight in paternity 
determinations because the results do not depend 
upon a party’s testimony and because the tests are 
verifiable. 

Cases that cite this headnote 

Attorneys and Law Firms 

“‘778 *56 Southern Arizona Legal Aid, Inc. By: Paul 
D. Julien Eric D. Marsteller and Arizona Justice Institute 
By: William E. Morris, Tucson, Attorneys for Petitioners/ 
Appellants. 

Lawrence Edwin Condit, Tucson, Attorney for Respondent/ 
Appellee. 

Opinion 

FELDM. 

O P I N I O N  

N. Justice. 

1 1 In 1979, the state brought a paternity action against Joseph 
Lalli (Lalli) to determine if he was the father of Stanley Lalli 
(Stanley). Stanley was not named as a party, but the complaint 
did mention his mother, Joan Hall (Joan). The trial court 
dismissed the claim with prejudice. In 1995, Joan and Stanley 
brought a new paternity action against Lalli. The trial court 
dismissed both claims as barred by res judicata due to the 
1979 dismissal. Stanley appealed, and the court of appeals 
reversed. We granted review to determine whether a child’s 
paternity claim is barred by an earlier contrary judgment to 
which the child was not a party. 

FACTS 

1 2 Joan and Lalli were married in 1971. In 1978, Lalli filed 
a petition for dissolution of marriage in which he stated that 
he and Joan were the parents of three minor children and that 
Joan was not then pregnant. A default decree was entered 
against Joan, granting custody of the three children to Lalli. 
Four months later, Joan gave birth to Stanley. 

f 3 In 1979, Joan was receiving Aid to Families with 
Dependant Children (AFDC). In November of that year, the 
State of Arizona brought a paternity action on Joan’s behalf, 
seeking reimbursement from Lalli for the AFDC benefits paid 
Joan as Stanley’s mother. A few months later, the state moved 
to dismiss the complaint, attaching Joan‘s handwritten letter 
that stated Lalli was “not the natural father of Stanley.” The 
court dismissed the state’s complaint with prejudice, in effect 
determining that Lalli was not Stanley’s father. 

1 4 In 1995, Joan brought a paternity action against Lalli, 
alleging he was and is Stanley’s father. Because Stanley was 
still a minor, the trial court granted Joan’s motion to intervene 
as Stanley’s “best friend,” thus joining him as a party. Lalli 
filed a motion to dismiss both Joan’s and Stanley’s claims, 
arguing they were barred by the doctrine of res judicata 
because the 1979 paternity action and the present case had 
been brought by the same “parties or their privies.” In ruling 
on the motion, the trial judge relied on a case from Division 
One of our Court of Appeals as the dispositive law. See Bill v. 
Gossett, 132 Ariz. 518,647 P.2d 649 (App.1982) (concluding 
that minor child and her mother had been in privity at time 
of mother’s earlier paternity action and child was therefore 
barred fi-om bringing subsequent action against same man). 
Following Bill, the trial judge dismissed both claims. Only 
Stanley appealed the dismissal, arguing that he was neither 
a party to the 1979 proceeding nor in privity with the state 
or his mother. Disagreeing with Bill, Division Two of our 
Court of Appeals held that Stanley had not been in privity 
with any party to the 1979 action and thus res judicata did not 
bar his claim. ““779 “57 Hall v. Lalli, 191 Ariz. 104, 109, 
952 P.2d 748,753 (App.1997). We granted review to resolve 
the conflict between our appellate divisions and to determine 
whether the doctrine of res judicata should be applied under 
these circumstances. Ariz.R.Civ.App.P. 23(c)(3). We have 
jurisdiction pursuant to Ariz. Const. art. VI, 0 5(3). 

3 t i  
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stipulated that the mother would take a polygraph test. If the 
examiners determined her answers were untruthful, the case 
would be dismissed with prejudice. On the other hand, if 

[I] fi 5 Because the court ofappeals’ opinion addressed only they determined her answers were truthful, the father would 
concede Paternity and a SupPo* hearing would be held. 132 
Ark. at 519, 647 P-2d at 650. During the Polygraph test, the 
only question posed to the mother was whether she had sexual 
intercourse with any man other than the putative father during 
the possible conception dates. The two examiners believed 
her negative response was untruthful. Thus, the state moved 

7 6 Res judicata protects ‘‘litigants from to dismiss the claim with prejudice, in accordance with the 

pure questions of law, we review de novo. See, e.g., Scottsdale 
UnijiedSch. Dist. v. PNXBroadcasting Co., 191 Ariz. 297, 
300,955 P.2d 534,537 (1998). 

A. Res judicata 
121 [31 [dl 

the burden of relitigating an identical issue” and promotes 
“judicial economy by preventing needless litigation.” 
Parklane Hosiery Co. v. Shore, 439 U.S. 322, 326, 99 S.Ct. 
645, 649, 58 L.Ed.2d 552 (1979). This principle provides 
finality and deters harassment of former litigants. See Circle 
K v. Industrial Comm’n, 179 Ariz. 422, 426, 880 P.2d 642, 
646 (App.1993). Due process, on the other hand, dictates that 
a party has the right to be heard. “It is a rule as old as the 
law that no one shall be personally bound until he has had 
his day in co urt....” Phoenix Metals Corp. v. Roth, 79 Ariz. 
106, 109, 284 P.2d 645, 647 (1955) (quoting 12 AM.JUR. 
Constitutional Law 8 573). 

[5] fi 7 The doctrine of res judicata will preclude a claim 
when a former judgment on the merits was rendered by a court 
of competent jurisdiction and the matter now in issue between 
the same parties or their privities was, or might have been, 
determined in the former action. Hall, 191 Ariz. at 106, 952 
P.2d at 750; Aldrich & Steinberger v. Martin, 172 Ariz. 445, 
448, 837 P.2d 1180, 1183 (App.1992). The 1979 dismissal 
satisfies all factors except whether Stanley, who was not a 
named party to the first paternity action, was in privity with 

either the state or his mother. If so, res judicata bars his 
present claim. 

B. Privity 
[6] 

party requires both a ‘substantial identity of interests’ and a 
‘working or functional relationship’ ... in which the interests 
of the non-party are presented and protected by the pasty 
in the litigation.” Phinisee v. Rogers, 229 Mich.App. 547, 
582 N.W.2d 852, 854 (1998) (quoting S.O.V. v. Colorado, 
914 P.2d 355, 360 (1996)). Bill was the first Arizona case 
that dealt with mother-child privity in a paternity action. 
Its essential facts are quite similar to those in the present 
case. The state and Bill’s mother, as a complaining witness, 
sued Bill’s putative father to establish paternity. The parties 

fi 8 Finding “[plrivity between a party and a non- 

stipulation, and the trial judge granted the motion. When Bill 
subsequently brought her own paternity action, the putative 
father moved to dismiss, arguing res judicata and that the prior 
dismissal with prejudice barred the complaint. The trial judge 
agreed and dismissed. Zd. 

7 9 The Bill court acknowledged that the determinative 
question was whether mother and child had been in privity 
at the time of the previous paternity claim. Because the 
Arizona paternity statutes are derived from Minnesota’s, 
the court found Minnesota’s construction of its paternity 
statutes “particularly persuasive.” Zd. at 522, 647 P.2d at 
653. The court relied on a Minnesota case, **780 “58 
stating “the proceedings are for the benefit of the mother 
as well as the child and the public.” Id. at 523, 647 
P.2d at 654 (quoting Minnesota v. Sax, 23 1 Minn. 1, 42 
N.W.2d 680, 684 (1950)). The Bill court reasoned that the 

Arizona paternity statute also served these combined and 
presumably identical interests by pursuing a single mutual 
objective--establishing paternity. Id. Thus, a child’s interests 
are always represented whenever a paternity action is brought, 
regardless of who brings it. Id. The court therefore concluded 
that Bill had been in privity with her mother and the state 
so that Bill’s subsequent paternity claim was barred by res 
judicata. Id. at 524,647 P.2d at 655. 

1 10 In the present case, Division Two reached the opposite 
conclusion, focusing on the issue of mother-child privity in 
a paternity suit. The Hall court noted that in Johnson v. 
Hunter, the Minnesota Supreme Court disagreed with Bill’s 
interpretationofSax. 191 Ariz. at 107,952P.2dat751.InSaxx, 
the Minnesota court held merely that the mother was a party 
to a paternity proceeding and therefore entitled to appeal a 
support order. In Johnson, the court went on to discuss privity: 

An Arizona court cited our decision 
in Sax due to the similarity between 
Arizona’s and Minnesota’s (1969) 
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paternity statutes and held that a prior 
dismissal of a state’s paternity action 
was res judicata as to the child. 
[Bill 3 ,  however, stressed the common 
economic interest of the state, mother 
and child, particularly the right to 
child support, rather than the other 
interests a child may have that are 
jeopardized in such a dismissal .... We 
cannot, however, so easily dismiss 
the significant interests at stake for a 
child in a paternity determination .... 
Depriving [a child] of the basic 
right to establish parental relations 
arguably would not comport with 
the constitutional protection granted 
illegitimate children. 

447 N. W.2d 87 1, 875-76 (Minn. 1989) (citations omitted). 
Thus, Johnson held that res judicata did not preclude the 
child‘s action when she was not a party to the previous action. 
447 N.W.2d at 87CG77. 

7 11 We agree that Johnson weakened Bill Is authority by 
expressly disavowing Bill ‘s interpretation of Sax. Also, as 
Division Two noted, “[olther jurisdictions have held that 
as a general rule, privity does not arise f?om the parent- 
child relationship.” Hall, 191 Ariz. at 106, 952 P.2d at 750, 
citing Ex parte Snow, 508 So.2d 266 (Ala. 1987); Simcox v. 
Simcox, 175 Ill.App.3d 473, 124 111.Dec. 915, 529 N.E.2d 
1032 (1988); Payne v. Cartee, 111 Ohio App.3d 580, 676 
N.E.2d 946 (1996); Virginia ex rel. Gray v. Johnson, 7 
Va.App. 614, 376 S.E.2d 787 (1989). Since the decision in 
Hall, more jurisdictions have expressly adopted this principle. 
See Phinisee, 582 N.W.2d at 854; S.O.V., 914 P.2d at 361- 
62 & n. 10 (citing eleven cases from various jurisdictions in 
which it is “well recognized” that child’s interests in paternity 
action differ from those of child’s mother); see also B.ML. 
v. Cooper, 919 S.W.2d 855 (Tex.App.1996) (holding that 
burden of proof was on father to show that child had been in 
privity with mother in prior proceeding). 

[7] 7 12 In Bill, Division One concluded that mother and 
child were in privity because they both sought to establish 
paternity, a singular “mutual objective.” 132 Ariz. at 523, 
647 P.2d at 654. Privity, however, is not a result of parties 
having similar objectives in an action but of the relationship 
of the parties to the action and the commonality of their 
interests. See Johnson, 447 N.W.2d at 874. Even though 
a desired objective of all paternity suits is the same-to 

establish the defendant’s paternity4ach party’s interests for 
doing so differ significantly. Parties with common objectives 
but disparate interests might pursue an action with varying 
degrees of diligence. Even when the interests of the parties 
apparently overlap, a court should determine if there are 
additional, separate interests that would prevent a finding of 
privity. See, e.g., S.O.V., 914 P.2d at 361-62. Thus, we turn 
now to examine the commonality of the parties’ interests to 
determine whether Stanley was in privity with the state or his 
mother. 

1. State-child privity 
[SI [9] [lo] [ l l ]  [12] 7 13 We start by examining the 

interests of the child. The “[e]stablishment ““781 *59 of 
the parent-child relationship is the most fundamental right 
a child possesses to be equated in importance with ... the 
most basic constitutional rights.” Johnson, 447 N.W.2d at 
876 (quoting Ruddock v. Ohls, 91 Cal.App.3d 271, 154 
Cal.Rptr. 87, 91 (1979)). While the child has an interest in 
support during minority, there are other important rights to 
be considered. See Phinisee, 582 N.W.2d at 854 n. 6. The 
child’s interests are broader than all others and include claims 
to inheritance, medical support, and other matters. Johnson, 
447 N.W.2d at 875 (also listing personal cause of action, 
workers’ compensation dependent’s allowance, and veteran’s 
educational benefits); see Marsh v. Rodgers, 659 N.E.2d 
17 1, 173 (Ind.App.1995) (interest in accurate family medical 
history). Additionally, an accurate determination of paternity 
results in intangible psychological and emotional benefits for 
the child, including establishing familial bonds and learning 
of cultural heritage. See, e.g., Hall, 191 Ariz. at 107-08, 952 
P.2d at 751-52; Minnesota ex vel. Kremin v. Graham, 318 
N.W.2d 853, 855 n. 4 (Minn. 1982). We agree with Division 
Two and these well-reasoned decisions that a child’s interest 
in determining his or her father is fundamental, unique, and 
broader than the interests of all others. 

[13] [14] 7 14 Of the many parties wanting to establish 
Stanley’s paternity, the interests of the state are the most 
simple to define. In general, the state pursues a child’s 
paternity not only because it desires to see that “ ‘justice is 
done,’ ... [but] also ... to reduce the number of individuals 
forced to enter the welfare rolls.” Mills v. Habluetzel, 456 
U.S. 91, 103, 102 S.Ct. 1549, 1557, 71 L.Ed.2d 770 (1982) 
(O’Connor, J. concurring, four justices joining). The state 
initiated the 1979 action against Lalli for “purely economic” 
reasons-to establish his fiscal responsibility and terminate 
Joan’s reliance on AFDC. Hall, 191 Ariz. at 107,952 P.2d at 
751. Thus, Stanley and the state shared that one important, 
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overlapping interest. Sixteen years later, however, Stanley 
brought this action to establish his familial status, apparently 
for reasons other than support. Id. Regardless of any common 
financial interest, Stanley has other significant interests that 
prevent finding a commonality of interests between him and 
the state. Thus, a finding of privity is precluded. 

-”-<------- - _ ~ - * _ _ _ x ~ ~ ~ ~ _ e -  - ~~- 

2. Mother-child privity 
f 15 A mother’s interests in bringing a paternity action include 
securing financial assistance to raise her child and gaining 
the ability to legally enforce the father’s support obligation. 
Of course, a mother also has emotional and psychological 
interests in establishing her child’s paternity. These may 
include, for example, a lessened burden fiom sharing the 
responsibility of physical custody and tending to the child’s 
emotional and developmental needs. 

fi 16 It is important to remember, however, that parental 
relationships are triangular; not only does each parent 
have a relationship with the child, but the parents also 
have a relationship with each other. See Carl W. Gilmore, 
Independent Evidence: A Nay  Tool for Paternity Cases, 
86 ILL. B.JJ. 476, 480 (1998). As a result, even if the 
mother’s interests appear to be aligned with the child’s, she 
is often subject to pressures fiom her relationship with the 
father. These pressures may affect her decision to proceed 
with a paternity suit. A mother may decide to dismiss a 
pending paternity suit because she may hope for a continuing 
relationship with the father, or because her relationship with 
the father has deteriorated to the point that she wants to avoid 
contact with him. There may be pressure fiom community 
or family disapproval of the father, the relationship, or 
the paternity action. The mother may be deterred by the 
trouble, difficulty, and expense of maintaining the lawsuit and 
decide that she wants and has the means to raise the child 
independently. Moreover, the putative father may offer the 
mother an amount sufficient to induce her to settle the claim 
without an adjudication. See, e.g., Johnson, 447 N.W.2d at 
875. 

[15] 
child’s interests in a paternity determination not only differ, 
but may potentially conflict.” Hall, 191 Ariz. at 108,952 P.2d 
at 752. While assuming that most mothers are dedicated to 
pursuing the best interests of their children, we must also 
acknowledge that a mother‘s perception of **782 *60 
what is best for her child will often be affected by factors 
unique to her. Recognizing that many mothers face significant 
personal obstacles when pursuing paternity claims, we cannot 

7 17 As illustrated by the list above, “a mother’s and a 

“yl 

expect them to always protect only their child‘s interests and 
ignore their own. See G.E.B. v, S.R. W., 422 Mass. 158, 661 
N.E.2d 646, 65 1 (1996) (a mother’s independent interests 
“may prevent her from fully protecting the child’s sometimes 
competing concerns”); R.A.J. v. L.B.V., 169 Ariz. 92, 96, 
817 P.2d 37,41 (App.1991) (because conflicts of interest are 
inherent in paternity case, leaving parent to represent her child 
may leave child’s rights unprotected). 

I161 
substantial than those of the state, we conclude that the 
fundamental and unique nature of the child’s interests cannot 
always be adequately represented by the mother, who may 
have differing, even conflicting interests. We agree with Hall 
that a mother and child lack the necessary commonality of 
interests to find them in privity. 

f 18 Thus, although a mother’s concerns are more 

C. Preventing multiple paternity determinations 
f 19 Res judicata promotes finality and consistency. See 
Circle K, 179 Ariz. at 426, 880 P.2d at 646. Lalli argues 
that Division TWO’S opinion subverts that policy because 
it allows two separate paternity actions to be brought at 
different times against one man. But even considering the 
burden and possible harassment resulting, other courts have 
concluded that “these concerns are outweighed ... by the 
paramount interests of a child in an adjudication on the merits 
ofpaternity.” Johnson, 447 N.W.2d at 876. In considering the 
equities, we note that new procedures and developments in 
law and science significantly mitigate the potential burden of 
multiple litigation. 

1. Joinder of child at initial paternity proceeding 
[17] 

party who “claims an interest relating to the subject of the 
action and is so situated that the disposition of the action in 
his absence may ... as a practical matter impair or impede 
[his] ability to protect that interest.” Ariz.R.Civ.P. 19(a). 
In the specific context of a paternity suit, many dangers 
of multiple litigation can be avoided by joining the child 
to the f is t  action. See Hall, 191 Ariz. at 109, 952 P.2d 
at 753; R.A.J., 169 Ariz. at 96, 817 P.2d at 41; see also 
Kieler v. C.A.T., 616 N.E.2d 34 (Ind.App.1993) (observing 
that paternity defendant could have avoided problems had 
children been joined as necessary parties to first action). 
Moreover, because the child’s interests potentially conflict 
with those of other parties involved, a guardian ad litem 
and independent counsel may be appointed to protect the 
child’s interests. See Ariz.R.Civ.P. 17(g); R.A.J., 169 Ariz. at 

f 20 Modem procedural rules require joinder of a 

~ - .  - - “ ~ -  -” ” ” - - ~ ~  ” ~ ”- ~ ~ ” ~ -  
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9697,  817 P.2d at 4142.  This, of course, depends on the 
identity of the other parties to the litigation and whether the 
child's interests can be fully, objectively, and disinterestedly 
represented. Given that we have identified the child's interests 
as dlstinct from those of the state and mother, we are reluctant 
to adopt a rule that such parties are always privies and 
representatives of the child, at least while they are also 
pursuing their own interests. 

2. Equitable considerations 
f 21 The Hall court cited two equitable considerations to 
support its holding. The first cite was to an important section 
of the RESTATEMENT (SECOND) OF JUDGMENTS 
(RESTATEMENT)))))): 

[C]onclusive eflect should not be given to a status 
determination in resolving another person's rights or 
obligations in which the status is an operative element, 
if doing so would impair an interest arising from a 
just reliance interest or otherwise result in substantial 
injustice. Some earlier authorities insisted that a judgment 
determining status must necessarily be conclusive on "all 
the world" if it was to be conclusive beyond the parties in 
any way. More carefully considered authorities, however, 
recognize that a status judgment can be treated as effective 
at large without enforcing all its legal ramifications, and 
that treating it as operative when the interests of others 
are involvedshould depend on considerations of equity and 
good conscience. 

**783 "61 RESTATEMENT 3 31 cmt. f (emphasis 
added); see also State ex rel. Dep't of Econ. Sec. v. Powers, 
184 Ariz. 235, 237,908 P.2d 49, 51 (App.1995) (discussing 
RESTATEMENT 9 3 1 cmt. a and stating that absence of child 
from former proceeding weighs against application of issue 

preclusion). 3 

1 22 The second cite was to the Uniform Parentage Act 
(UPA). Although the UPA has not been legislatively adopted 
in Arizona, our courts have found its policies persuasive. See 
Stephenson v. Nastro, 192 Ariz. 475,480,967 P.2d 616,621 
(App.1998); Ban v.Quigley, 168 Ariz. 196, 199, 812 P.2d 
1014, 1017 (App.1990). Keeping the child's interests at the 
forefront, the UPA provides that the child is an indispensable 
party to a paternity action. See S.0. K, 914 P.2d at 360-61 
(refemng to Colorado's adopted version of the UPA). The 
UPA also requires that a guardian ad litem be appointed to 
represent the child's interests. Id. 

3. Blood testing in paternity cases 
f 23 We believe the burdens of consecutive or multiple 
litigation have been considerably lessened by scientific 
developments since Bill was decided. Arizona has adopted the 
following presumption: 

If the results of the blood tests 
indicate that the likelihood of the 
alleged father's paternity is ninety- 
five per cent or greater, the alleged 
father is presumed to be the parent of 
the child and the party opposing the 
establishment of the alleged father's 
paternity shall establish by clear and 
convincing evidence that the alleged 
father is not the father of the child. 

A.R.S. 0 25-807(D). 

[18] 24 Blood tests carry great weight in paternity 
determinations because "the results do not depend upon 
a party's testimony and because the tests are verifiable." 
Gilmore, supra, 86 ILL. B.JJ. at 477. Before the use of 
blood tests, juries were often left to determine paternity 
by resolving the conflicting testimony of adverse witnesses, 
considering marital status of the parents, and examining the 
physical likeness of the defendant and the child. See Ronald 
J. Richards, Comment, DNA Fingerprinting and Paternity 
Testing, 22 U.C. DAVIS L.REV. 609, 611 n. 6 (1989). 
When blood tests were first used, the results placed the 
child and the father into certain categories based on blood 
characteristics. While the result could exclude the possibility 
that a particular man was the child's father, it could not 
affirmatively establish a single man as a father but could 
only narrow the class of potential fathers to those who 
shared the same blood characteristics. Id. at 612. A newer 
blood test, human leukocyte antigen tissue typing (HLA 
testing), identifies more specific blood characteristics and can 
establish parentage to ninety-eight percent probability. Zd. 
at 612-13 n. 11. Modem DNA fingerprinting boasts even 
greater accuracy; by mapping the DNA of the mother and 
the child, the test comes closer than any other in positively 
identifying a child's father. Id. at 613, 620-24, &, 627-28 n. 
56. 

f 25 The availability and accuracy of today's blood testing 
and the statutory presumption created by 6 25-807(D) will 
forestall the filing of many paternity cases and dispose of 
many others by summary judgment. Thus, even if a man's 
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paternity is relitigated for the benefit of the child, chances are 
the claim will often be quickly resolved by testing rather than 
by long, harassing litigation. 

7 26 Balancing the factors discussed, we conclude that the 
rule adopted in Hall is best. We disapprove of Bill Is analysis 
and **784 *62 reject the view that a child is in privity 
with either the state or its mother in the context of a paternity 
action. In the future, a child not joined to a paternity action 
will not be precluded by its disposition. Thus, like Stanley, 
such a child may bring his or her own subsequent action to 
establish paternity. We believe this rule will vindicate the 
rights and interests of children without unduly burdening 
putative fathers with harassing, repetitive actions. 

procedure and pleading. Any party to a paternity proceeding 
can move for appointment of a guardian ad litem for the 
minor child whose status is at issue and have the child joined 

in the action. Finally, new DNA blood analysis makes the 
disposition of such actions much less onerous than it was 
when Bill was decided. 

7 28 Thus, the court of appeals’ opinion is approved. The trial 
court’s judgment dismissing Stanley’s claim as barred by res 
judicata is reversed, and the case is remanded to the trial court 
for proceedings consistent with this opinion. 

THOMAS A. ZLAKET, Chief Justice, CHARLES E. 
JONES, Vice Chief Justice, FREDERICK J. MARTONE, 
Justice, and RUTH V. McGREGOR, Justice, concur. 

CONCLUSION 
Parallel Citations 

7 27 The danger of multiple actions feared by the older 
cases, such as Bill, are now largely obviated by modem 977 P.2d 776,299 Ariz. Adv. Rep. 9 

Footnotes 
1 We make two assumptions. First, we assume, as did the parties and the court of appeals, that Joan was a party to the 1979 case. 

Second, neither the parties, the trial judge, nor the court of appeals questioned whether a voluntary dismissal with prejudice acts as 
a judgment or adjudication on the merits for purposes of res judicata or issue preclusion. We do not, therefore, address the matter. 
But see Circle K, 179 Ariz. at 425-27, 880 P.2d at 64547; WRIGHT & MILLER, FEDERAL PRACTICE AND PROCEDURE: 
CIVIL 2D $2367 (1995). 
A.R.S. $ 12-849, now renumbered as 0 25-809. 
A paternity action is, of course, a status determination. When the 1979 action was brought, Stanley was a thirteen-month-old infant 
without independent counsel or guardian ad litem. We, like the Hall court, find this significant. 191 Ariz. at 109, 952 P.2d at 753; 
see Counp of Shasta v. Caruthers, 3 1 Cal.App.4th 1838,38 Cal.Rptr.2d 18,2 1 (1 995) (child could bring paternity action despite fact 
that mother previously settled her own action against father); In re M C., 895 P.2d 1098 (Colo.App.1994); Marsh, 659 N.E.2d at 173; 
G.E.B., 661 N.E.2d at 651; Johnson, 447 N.W.2d at 874 (fmding it too “troublesome” to hold that unrepresented infant was party 
or in privity to prior paternity action); Elacqua v. James EE, 203 A.D.2d 688,610 N.Y.S.2d 354 (N.Y.App.1994); Puyne v. Cartee, 
11 1 Ohio App.3d 580,676 N.E.2d 946 (1996); West Virginia Dep’t of Health &Human Resources ex rel. Cline v. Pentasuglia, 193 
W.Va. 621,457 S.E.2d644 (1995);ZnreSDM 882 P.2d 1217 (Wyo.1994); butseeBradleyv. DivisionofChildSupportEnforcement 
ex rel. Patterson, 582 A.2d 478 (Del. 1990). 
Ariz.R.Civ.P. 19(a)(2)(i) and (ii) permits any party to move for joinder when as a practical matter a person’s absence may 

2 
3 

4 
impede the person’s ability to protect [his or her] interest [or] (ii) leave any of the persons already subject to a substantial risk of 
incurring double, multiple or otherwise inconsistent obligations by reason of the claimed interest. If the person has not been so 
joined, the court shall order that person be made a party. If the person should join as a plaintiff but refuses to do so, the person 
may be made a defendant, or, in the proper case, an involuntary plaintiff. 
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235 fi. 12 
Court of Appeals of Arizona, 

Division 2. 

JOHN MUNIC ENTERPRISES, INC., an  
Arizona corporation, Plaintiff/Appellee, 

Beth Anne LAOS and Enrico B. Laos, 
Wife and Husband, Defendant/Appellant. 

V. 

No. 2 CA-CV 2013-0108. I May 6,2014. 

Synopsis 
Background: Lender brought action against borrowers for 
breach of contract and fraud, alleging that borrowers failed 
to repay loan and that borrower misrepresented the value 
of assets that secured loan. Lender was granted summary 
judgment on both claims and was awarded damages in the 
amount of $1,362,305.70. Borrowers moved for relief from 
judgment and requested fair market valuation hearing for the 
value of their foreclosed home. The Superior Court, Pima 
County, No. C20099937, Charles V. Harrington, J., denied 
borrowers' motion for relief from judgment and request for 
fair market valuation hearing. 

Holdings: The Court of Appeals, Howard, C.J., held that: 

[ 11 Uniform Contribution Among Tortfeasors Act (UCATA) 
did not apply to damages award; 

[2] collateral source rule applied to prevent amount. of 
confidential settlement between lender and its attorney from 
serving as a credit against damages award; and 

[3] trial court did not err in denying borrowers' untimely 
request for fair market valuation hearing. 

Affirmed. 

West Headnotes (20) 

[l] Mortgages 
Presentation and reservation in lower court 

of grounds of review 

Borrowers waived on appeal of trial court's 
denial of relief from judgment, which judgment 
was entered against borrowers on lender's claims 
for breach of contract and fraud, any argument 
that trial judge was biased or prejudiced 
against borrowers for looking into other pending 
cases involving borrowers, where borrowers 
did not make argument below in their motion 
for reconsideration or through an affidavit 
requesting judge's disqualification pursuant to 
statute, and borrowers stipulated to the same 
judge entering an amended judgment to confirm 
appellate court's jurisdiction over appeal. A.R.S. 
9 12-409. 

Cases that cite this headnote 

Judges 

The right to apply for a change of judge for cause 
is waived if not timely filed. 

' Time of making objection 

Cases that cite this headnote 

Appeal and Error 
6 Rehsal to vacate 

Appellate courts review for an abuse of 
discretion the denial of a motion for relief from 
judgment on grounds that the judgment has 
been satisfied, released, or discharged. 16 A.R.S. 
Rules Civ.Proc., Rule 60(c)(5). 

Cases that cite this headnote 

Courts 
i& Abuse of discretion in general 

A court abuses its discretion if it commits an 
error of law. 

Cases that cite this headnote 

Appeal and Error 
G= Cases Triable in Appellate Court 

Appellate court reviews de novo issues of 
statutory interpretation. 

Cases that cite this headnote 

'r'ij~G-l.fiNe& 0 2014 Thomson Reuters. No claim to original US. Government Works. 1 



John Munic Enterprises, Inc. v. Laos, 235 Ark. 12 (2014) 

326 P.3d 279, 686 Ariz. Adv. R F 2 Z  
~ ~ ~ - - ~  ~ ~ - y - ~ - y y x I y ~ ~ *  -~-_1111^__1 ^I .* ---” X I  I x 

[6] Statutes 
i= Clarity and ambiguity; multiple meanings 

When statutory language is clear and 
unambiguous, courts look no further and assume 
that the legislature has said what it means. 

Cases that cite this headnote 

[7] Contribution 
&- Joint Wrongdoers 

+ Measure of contribution 
Contribution 

Purpose of the Uniform Contribution Among 
Tortfeasors Act (UCATA) is to abolish joint and 
several liability in most circumstances so that 
each tortfeasor is responsible for paying his or 
her percentage of fault and no more. A.R.S. $9 
12-2501 to 12-2509. 

Cases that cite this headnote 

[SI Action 
@- Nature of Action 

Torts 
3a Contracts in Relation to Torts 

To determine whether contract or tort law applies 
in a specific case, a court must consider the facts 
of the case, bearing in mind the purposes of tort 
law recovery as contrasted with contract law. 

Cases that cite this headnote 

[9] Contracts 
@= Nature and Form of Remedy 

4- Purpose or function of tort law 
Torts 

Contract remedies are designed to redress loss of 
the benefit of the bargain while tort remedies are 
designed to protect the public. 

Cases that cite this headnote 

[lo] Contracts 
+ Effect of invalidity 

When a party is induced to enter a contract 
by fraudulent misrepresentations and justifiably 

relies on the misrepresentations, the contract is 
voidable by that party, but is not automatically 
void. 

Cases that cite this headnote 

Fraud 
* Effect of existence of remedy by action on 

contract 

When a party is induced to enter a contract 
by fraudulent misrepresentations and justifiably 
relies on the misrepresentations, whether the 
party chooses to void the contract or not, it also 
has an independent tort action for fraud. 

Cases that cite this headnote 

Action 
&- Nature of Action 

Contribution 
&= Joint debtors 

Damages awarded on judgment entered against 
borrowers, on lender’s claims for breach of 
contract and fraud arising from borrowers‘ 
failure to repay loan and from borrower’s 
misrepresentation of the value of assets that 
secured loan, sounded primarily in contract, and 
thus Uniform Contribution Among Tortfeasors 
Act (UCATA) did not apply to damages award; 
although lender could have sought to void loan 
agreement as induced by fraud, lender instead 
sought to enforce agreement by its terms and 
receive the benefit of its bargain, and judgment 
awarded damages and attorney fees based on 
terms of agreement but did not award “additional 
damages” based on lender’s fraud claim. A.R.S. 
$0 12-2501 to 12-2509. 

Cases that cite this headnote 

Appeal and Error 

erroneous reasoning in general 

If a trial court has reached the correct result for 
the wrong reasons, an appellate court is bound to 
affirm its ruling. 

6 Review of correct decision based on 
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Cases that cite this headnote Cases that cite this headnote 

[14] Damages [ 181 Appeal and Error 
w=- Matter of mitigation; collateral source rule w Cases Triable in Appellate Court 

in general 

The collateral source rule prevents a tortfeasor 
from avoiding liability for damages when the 
injured party has been compensated by a third 

Party. 

Cases that cite this headnote 

[15] Contracts 
+ Nature and Form of Remedy 

Enforcing the expectation interests of the parties 
is one of the principal goals of remedying a 
breach of contract. 

Cases that cite this headnote 

1161 Damages 
Reparation by wrongdoer 

Borrowers’ breach of loan agreement with lender 
had willful or tortious character, and thus 
collateral source rule applied to prevent amount 
of confidential settlement between lender and its 
attorney, for legal malpractice in connection with 
attorney‘s work on loan, from serving as a credit 
against damages awarded on judgment entered 
against borrowers on lender’s claims for breach 
of contract and fraud arising from borrowers‘ 
failure to repay loan and from borrower’s 
misrepresentation of the value of assets that 
secured loan; although damages award sounded 
primarily in contract and trial court declined 
to award “additional damages” on lender’s 
fraud claim, trial court found that borrower 
“intentionally misrepresented the amount and 
status of her assets offered as collateral to 
[lender] for the purpose of obtaining a loan.” 

Cases that cite this headnote 

[17] Appeal and Error 
+ Matters not included or shown in general 

If a fact is not in the record, an appellate court 
may not consider it. 

An issue involving statutory interpretation and 
application is a question of law that an appellate 
court reviews de novo. 

Cases that cite this headnote 

Mortgages 

therefor in general 

Trial court did not err in denying judgment 
debtors’ untimely request for fair market 
valuation hearing, pursuant to statute, to 
determine the value of their foreclosed home, 
which request was made contemporaneously 
with debtors’ motion for relief from judgment 
entered against them, where debtors did not 
provide any authority for their position that trial 
court should have extended 30-day deadline to 
request hearing in fairness and that it had the 
authority to do so, and debtors conceded that 
failure to timely request hearing “may have been 
the fault of their then[-]existing counsel.” A.R.S. 

Right to deficiency judgment and grounds 

0 12-1566(C). 

Cases that cite this headnote 

[20] Appeal and Error 
Form and requisites in general 

Arguments unsupported by any authority will not 
be considered on appeal. 

Cases that cite this headnote 

Attorneys and Law Firms 

*281 Altfeld & Battaile P.C., By Robert A. Kerry, Tucson, 
Counsel for PlaintiWAppellee. 

Waterfall, Economidis, Caldwell, Hanshaw & Villamana, 
P.C., By Corey B. Larson, Tucson, Counsel for Defendand 
Appellant. 
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Chief Judge HOWARD authored the opinion of the Court, in 

which Judge BRAMh4ER and Judge OLSON concurred. 

Opinion 

OPINION 

HOWARD, Chief Judge. 

7 1 Beth and Enrico Laos (“the Laoses”) appeal from the trial 
court’s denial of their Rule 60(c)(5), Ariz. R. Civ. P., motion 
for relief from judgment entered in favor of John Munic 
Enterprises, h c .  (“Munic”), and its denial of their request 
for a fair market valuation hearing pursuant to A.R.S. 3 12- 
1566. On appeal, they argue that the court was biased against 
them, that it erred in applying the Uniform Contribution 
Among Tortfeasors Act (“UCATA”) to prevent a settlement 
amount between Munic and its attorney from serving as a 
credit against the judgment entered against them, and that 
fundamental fairness and equity entitled them to a fair market 
valuation hearing. For the following reasons, we affirm. 

Factual and Procedural Background 

7 2 The underlying facts are undisputed. In March 2009, the 
Laoses sought a loan from Munic in order to avoid the non- 
judicial foreclosure of a ranch they had purchased. Munic 
loaned them $900,000 for this purpose. When the Laoses 
failed to repay any amount of the loan, Munic discovered 
that Beth Laos *282 had misrepresented the value of assets 
that secured the loan. Munic sued the Laoses for breach of 
contract and fraud and was granted summary judgment on 
both claims and awarded contract damages in the amount 
of $1,362,305.70, which covered the loan principal, unpaid 
interest, and attorney fees. The trial court declined to enter any 
additional compensatory or punitive damages on the fraud 
claim. 

T 3 Over a year after the judgment was entered, the Laoses 
discovered Munic had sued its attorney for legal malpractice 
in connection with his work on the loan and had obtained a 
confidential settlement amount from him. The Laoses moved 
for relief from judgment pursuant to Rule 60(c)(5), arguing 
that Munic should reveal the amount of the settlement so that 
it could be credited against the judgment entered against them 
or, in the alternative, that Munic should be required to enter 
a satisfaction of judgment. They also requested a fair market 

valuation hearing for the value of the ranch. The trial court 
denied the motion and the request for a valuation hearing. We 
have jurisdiction over the Laoses’ appeal pursuant to A.R.S. 
3 12-2 1 0 1 (A)(2). 

Trial Court Prejudice 

[l] 
or prejudiced against them because it looked into other cases 
involving the Laoses pending on the superior court’s docket. 
However, they did not make this argument below in their 
motion for reconsideration or through an affidavit requesting 
the judge’s disqualification pursuant to A.R.S. 0 12409. 
Additionally, they stipulated to the same trial judge entering 
an amended judgment to c o n f m  this court’s jurisdiction. 
“The right to apply for a change of judge for cause is waived 
if not timely filed.” Fendler v. Phx. Newspapers Inc., 130 
Ariz. 475,481, 636 P.2d 1257, 1263 (App.1981). Therefore, 
they have waived any error. See Trantor v. Fredrikson, 179 
Ariz. 299, 300, 878 P.2d 657, 658 (1994) (errors not raised 
in trial court cannot be asserted on appeal); Marsin v. Udall, 
78 Ariz. 309, 313, 279 P.2d 721, 724 (1955) (untimely to 
move to disqualify judge when judgment already rendered on 
pleadings). 

[2] 7 4 The Laoses first argue the trial court was biased 

Settlement Credit 

[3] [4] [SI [6] T 5 The Laoses next argue the trial 
court erred by concluding that UCATA prevented crediting 
the settlement Munic obtained from its attorney against the 
judgment entered against them and therefore denying their 
Rule 60(c)(5) motion. We review the denial of a Rule 60(c) 
(5) motion for an abuse of discretion. Ezell v. Quon, 224 Ariz. 
532, 15, 233 P.3d 645, 649 (App.2010). A court abuses 
its discretion if it commits an error of law. City of Tucson 
v. Clear Channel Outdoor, Inc., 218 Ariz. 172, T 58, 181 
P.3d 219, 236 (App.2008). We review de novo issues of 
statutory interpretation. First Credit Union v. Courtney, 233 
Ariz. 105, 1 9, 309 P.3d 929, 931 (App.2013). “When the 
statutory language ‘is clear and unambiguous,’ we look no 
M e r  and ‘assum[e] the legislature has said what it means.’ 
” Id, quoting Clear Channel Outdoor, 2 18 Ariz. 172, 76,18 1 
P.3d at 225. 

6 Rule 60(c)(5) allows a trial court to relieve a party from 
a judgment if “the judgment has been satisfied, released or 
discharged.” The Laoses claim Munick settlement with its 
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attorney satisfied, or at least partially satisfied, the judgment 
against them. But the trial court concluded that “UCATA does 
apply to this case” because Q 12-2501(G) “defines ‘property 
damage’ to include ‘economic loss[.]’ ” The court then found 
that because the liability of Munic’s attorney and the Laoses 
was several, and not joint, the settlement could not be used 
to offset their judgment under UCATA. See Q 12-2506(A); 
Gemstar Ltd. v. Emst & Young, 185 Ariz. 493, 507-08, 917 
P.2d 222,236-37 (1996). 

T[ 7 Sections 12-2501 through 12-2509, A.R.S., establish 
Arizona‘s version of UCATA. By its plain language, the act 
applies to persons who become “liable in tort.” Q 12-2501(A). 
“The right to contribution under Q Q  12-2501 through 12- 
2504 applies to all tortfeasors whose liability is based on 
negligence, strict liability in tort or any product liability 
action, as defined in Q 12-681, including warranty.” A.R.S. 
Q 12-2509(A). *283 Section 12-2506(A) sets a default rule 
that in “personal injury, property damage or wrongful death” 
actions liability is several and “in direct proportion to that 
defendant’s percentage of fault.” 

[7] 7 8 UCATA’s purpose is to “abolish joint and several 
liability in most circumstances” so that “ ‘each tortfasor [is] 
responsible for paying his or her percentage of fault and no 
more.’ ” State Farm Ins. Cos. v. Premier Manufactured Sys., 
Inc., 217 Ariz. 222,7 12, 172 P.3d 410,413 (2007), quoting 
Dietz v. Gen. Elec. Co., 169 Ariz. 505, 510, 821 P.2d 166, 
171 (1991) (first emphasis added; second emphasis in Dietz 
). Although Q 12-2506v) defines ‘‘[flault” as including the 
“breach of a legal duty,” we recently concluded that “[iln the 
context of the UCATA ... breach of a contractual undertaking 
is [not] included within the meaning of ‘breach of a legal 

duty.’ ”’ Fidelity & Deposit Co. of Md. v. Bondwriter Sw., 
Inc., 228 Ariz. 84, 1 24, 263 P.3d 633, 638 (App.2011). 
We also determined that “[tlhe fact that economic losses are 
included within the definition of ‘property damage’ does not 
compel the conclusion that the comparative fault provisions 
of UCATA apply to breach of contract claims.” Id. T[ 25. 

7 9 Munic received a judgment in its favor on both its 
contract and tort claims against the Laoses. The judgment did 
not include compensatory or punitive damages for the fraud 
claim. In granting judgment in Munic’s favor on the contract 
claim, however, the trial court awarded damages and attorney 
fees pursuant to the terms of the contract. Because the Laoses 
are liable in tort and contract, we must review the substance 
of the damages at issue to determine whether UCATA was 
intended to apply to this situation. See Thomas v. Goudreault, 

163 Ariz. 159, 163-64, 165,786 P.2d 1010, 101415, 1016 
(App. 1989) (courts look to substance not labels; analyzing 
damages involved to determine relevant law). 

[8] [9] [lo] [11J 7 10 “To determine whether contract 
or tort law applies in a specific case, the court must consider 
the facts of the case, ‘bearing in mind the purposes of tort 
law recovery as contrasted with contract law.’ ” Salt River 
Project Agric. Improvement & Power Dist. v. Westinghouse 
Elec. Corp., 143 Ariz. 368, 376, 694 P.2d 198, 206 (1984), 
quoting Airow Leasing COT. v. Cummins Ariz. Diesel, Inc., 
136 Ariz. 444,448,666 P.2d 544,548 (App. 1983), abrogated 
on other grounds by Phelps v. Firebird Raceway, Inc., 210 
Ariz. 403, 11 1 P.3d 1003 (2005). “[Clontract remedies are 
designed to redress loss of the benefit of the bargain while tort 
remedies are designed to protect the public ....” Airow Leasing 
Corp., 136 Ariz. at 447, 666 P.2d at 547. When a party is 
induced to enter a contract by fraudulent misrepresentations 
and justifiably relies on the misrepresentation, the contract 
is voidable by that party, but is not automatically void. 
See Restatement (Second) of Contracts Q 164(1) (1981) 
(hereinafter “Restatement (Contracts)”). But whether the 
party chooses to void the contract or not, it also has an 
independent tort action for fraud. Mowis v. Achen Constr, 
Co., 155 Ariz. 512,514,747 P.2d 1211,1213 (1987). 

[ 12 J 7 1 1 The summary judgment in Munic’s favor awarded 
damages and attorney fees based on the terms of the contract, 
but did not award additional damages as requested by Munic’s 
fi-aud claim. Thus, although Munic could have sought to 
void the contract, Restatement (Contracts) Q 164(1), it instead 
sought to enforce the contract by its terms and receive the 
benefit of its bargain. The only recovery Munic received in 
this case thus fits squarely within the type of remedy that 
contract law is designed to provide. See Arrow Leasing COT., 
136 Ariz. at 447, 666 P.2d at 547; Thomas, 163 Ariz. at 165, 
786 P.2d at 1016. 

7 12 Under these circumstances, we conclude the damages 
in this case sound primarily in contract. Therefore UCATA 
was not intended to apply to this situation in which the 
Laoses were not primarily “liable in tort” pursuant to Q 12- 
250 1 (A) or liable for a breach of a legal duty causing personal 
injury, *284 property damage or wrongful death within the 
meaning of Q 12-2506(A), (F). See Fidelity & Deposit Co. of 
Md., 228 Ariz. 84, 7 25, 263 P.3d at 638. Accordingly, the 
trial court erred in applying UCATA to this case. 
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(131 7 13 Munic argues we nonetheless may apply the 
collateral source rule in this contract case and uphold the 
trial court because our prior case law on this subject was 
ill-reasoned and is against the weight of authority in other 
jurisdictions. The Laoses counter that the collateral source 
rule is strictly a tort doctrine and should not apply to 
contractual damages. If the court has reached the correct result 
for the wrong reasons, however, we are bound to affirm its 
ruling. Phelps Dodge COT. v. El Paso Corp., 213 Ariz. 400, 
n. 7, 142 P.3d 708,712 n. 7 (App.2006). 

[14] 
applied in personal injury cases, which provides “that benefits 
received by the plaintiff from a source collateral to the 
defendant may not be used to reduce that defendant‘s liability 
for damages.” Dan B. Dobbs, Dobbs Law of Remedies 0 
3.8(1) (2d ed.1993) (hereinafter Remedies ). The Restatement 
(Second) of Torts 9 920A, states the rule as follows: 

1 14 The collateral source rule is a doctrine, usually 

(1) A payment made by a tortfeasor or by a person acting 
for him to a person whom he has injured is credited against 
his tort liability, as are payments made by another who is, 
or believes he is, subject to the same tort liability. 

(2) Payments made to or benefits conferred on the injured 
party from other sources are not credited against the 
tortfeasor’s liability, although they cover all or a part of the 

ham for which the tortfeasor is liable. 

Thus, the rule prevents a tortfeasor from avoiding liability 
for damages when the injured party has been compensated by 
a third party. Sw. Fiduciary Inc. v. Ariz. Health Care Cost 
Containment Sys. Admin., 226 Ariz. 404,120,249 P.3d 1 104, 
1109 (App.2011). 

7 15 This court, however, rejected the rule’s application to 
“ordinary contract cases” in Grover v. Ratlifi 120 Ariz.  368, 
370,586 P.2d 213,215 (App.1978). In Grover, we stated that 
the “collateral source rule is a concept of damages in tort 
cases and does not apply to an ordinary breach of contract 
case” because the rule “ ‘is punitive; contractual damages are 
compensato ry.... [I]f applied to an action based on breach of 
contract, [it] would violate the contractual damage rule that 
no one shall profit more from the breach of an obligation than 
from its full performance.’ ” Id., quoting Patent Scaffolding 
Co. v. William Simpson Constr. Co., 256 Cal.App.2d 506, 64 
Cal.Rptr. 187, 19 1 (Ct.App. 1967). Our more recent opinion 
in Nonvest Bank (Minn.), N.A. v. Symington simply quoted 
Grover for the proposition that the rule did not apply in 
ordinary contract cases, again relying on the reasoning of 

Patent ScafoZding. 197 Ariz. 181,q 36, 3 P.3d 1101, 1109 
(App.2000). But that case left open the possibility that the trial 
court could refuse to offset a settlement from the deficiency 
judgment if it concluded the damages were not similar 
enough, and declined to consider such refusal an application 
of the collateral source rule. Id. 7 37. 

7 16 In a case decided just three years after Patent Scaffolding, 
however, the California Supreme Court explicitly overruled 
the statement that the collateral source rule is “punitive.” 
Helfend v. S. Cal. Rapid Transit Dist., 2 Cal.3d 1, 84 
Cal.Rptr. 173, 181, 465 P.2d 61 (1970). It concluded the 
rule was not punitive and, at least in the tort context, 
has “several legitimate and fully justified compensatory 
functions” including encouraging the purchase of insurance, 
aiding the jury in the computation of damages, better 
approximating full compensation to victims by allowing 
victims a larger pool of funds from which to pay their 
attorneys, and in preventing the tortfeasor from benefiting 
from a victim’s thnft. Id. at 178-81. Moreover, even in Patent 
Scaffolding, the court had left open the possibility that the rule 
“285 could be applied in cases of tortious or willful breaches 

of contract. 64 Cal.Rptr. at 191. 

1 17 Additionally, in Fleming v. Pima County, 141 Ark. 
149, 155, 685 P.2d 1301, 1307 (1984), our supreme court 
refused to offset unemployment compensation against an 
award of damages for wrongful discharge, characterizing 
those forms of compensation as a collateral source. The court 
was unable to deduce whether the damages were awarded 
under a tort or breach of contract theory. Id. at 154, 685 
P.2d at 1306. But it reasoned that applying the collateral 
source doctrine “ ‘encourag[ed] employers to provide more 
stable employment’ and provid[ed] for ‘persons unemployed 
through no fault of their own.’ ” Id. at 155, 685 P.2d at 
1307, quoting A.R.S. 0 23-601. Thus, at least in the wrongful 
discharge context, our supreme court concluded applying the 
collateral source rule supported state public policy and did 
“not give plaintiff a ‘windfall.’ ”Id. 

[l5] 7 18 Although the cases from other jurisdictions are 
divided, those applying the collateral source rule in contract 
or similar cases illustrate that in many contexts application 
of the rule would serve valid and valuable purposes that 
also are consistent with contract law principles. Enforcing 
the expectation interests of the parties is one of the principal 
goals of remedying a breach of contract. See Restatement 
(Contracts) $0 344(a); 347 cmt. a. Applying the collateral 
source rule has been held to advance that goal. See State Farm 
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Mut. Auto. Ins. Co. v. Nalbone, 569 A.2d 71, 75 (De1.1989) 
( “[Tlhe extent to which the collateral source rule should be 
applied to permit double recovery should depend upon the 
contractual expectations that underlie the collateral source 
payment.”); Sunnyland Farms v. Cent. N.M Elec. Coop., 
Inc., 301 P.3d 387, 7 5 0  (N.M.2013) (court should honor 
expectation of parties to collateral source over breaching 
party); McConal Aviation, Znc. v. Comm. Aviation Zns. Co., 
110 N.M. 697, 799 P.2d 133,q 21 (1990) (breaching party 
should not reap benefit of negotiations to which it is not a 
Party). 

7 19 Thus, when a party has paid valuable consideration 
before the breach to a collateral source to insure against a loss 
or otherwise to protect its interest, there is no logical reason to 
deny that party a benefit it has paid for and grant it to another 
party who neither negotiated for it, paid for it, nor absorbed 
the opportunity costs of securing it, but who has precipitated 
the loss. To do so would subsume the expectations of the 
third-party contract into the breached contract, devaluing or 
eliminating the separate benefit of the third-party contract 
which was supported by separate consideration, and place the 
breaching party in a better position than if it had performed 
the contract. Such a result is illogical and inconsistent with 
the Restatement, which “implements the policy in favor of 
allowing individuals to order their own affairs by making 
legally enforceable promises.” Restatement (Contracts) 0 344 
cmt. a. That the breaching party in these cases is forced 
to pay damages in line with the expectations of the parties 
actually serves the maxim that a party should not profit more 
from breach of a contract than its full performance. See 
Restatement (Contracts) 5 347 cmt. e. 

7 20 And collateral payments resulting from a third- 
party contract ordinarily are not meant to cover the 
“judgment debtor’s obligation” but, instead, to settle or 
satisfy the obligations of the third party, whether those 
arose contractually or otherwise. See Restatement (Second) 
of Judgments 9 50(2). Thus, it makes little sense, in the 
name of fulfilling the expectations of the contract, to give the 
breaching party the benefit of a separate contract negotiated 
before the breach by the non-breaching party with a third 

Party. 

*286 fi 21 Furthermore, in the case of breaches of contract 
having a willful or tortious character, as when the breaching 
party secures the benefit of a contract by fraud, the collateral 
source rule prevents any further unjust enrichment of the 
breaching party. See GNP Commodities, Znc. v. Walsh 

Hefsernan Co., 95 Ill.App.3d 966, 51 111.Dec. 245, 420 
N.E.2d 659, 668 (111.App.Ct. 1981) (where contract secured 
by misrepresentations of breaching party, “no reason [exists] 
why the collateral source rule should not apply to bar 
defendants from reducing damages by proof that plaintiff 
has been compensated from a source to which they have not 
contributed”). Even courts that generally will not apply the 
rule in contract cases concede the rule ought to apply in these 
situations. See, e.g., Patent ScafsoZding, 64 Cal.Rptr. at 191; 
see also Midland Mut. Life Ins. Co. v. Mercy Clinics, Inc., 
579 N.W.2d 823, 830 (Iowa 1998) (leaving open application 
of rule in cases of tortious or willful breach). Though the 
breaching party “may not be a wrongdoer in the same 
sense as is a tortfeasor” it seems particularly unobjectionable 
that in these cases “the injured plaintiff [should] recover 
twice [rather] than that the breaching defendant escape 
liability altogether.” Hall v. Miller, 143 Vt. 135, 465 A.2d 
222, 226 (Vt.1983); see also El Escorial Owners’ Ass’n v. 
DLC Plastering, Inc., 154 Cal.App.4th 1337, 65 Cal.Rptr.3d 
524, 542 (Ct.App.2007) (where conduct underlying breach 
of contract involves tort, collateral source rule applies); 
McConal Aviation, 799 P.2d 133, fi 35 (“ ‘If there must be 
a windfall certainly it is more just that the injured person 
shall profit therefrom, rather than the wrongdoer shall be 
relieved of his full responsibility for his wrongdoing.’ ”) 
(Montgomery, J., specially concurring), quoting Grayson v. 
Williams, 256 F.2d 61, 65 (10th (3.1958). Moreover, this 
approach brings symmetry with the bankruptcy code, which 
has long refused to discharge contractual debts incurred by 
fraud. See 11 U.S.C. 9 523(a)(2)(A). 

fi 22 Additionally, the supposed “double recovery” often will 
prove to be more hypothetical than actual. In many contract 
cases the plaintiff has assigned its claims to the collateral 
source or a subrogation has occurred. No double recovery 
occurs then because the breaching party bears the full burden 
of its breach; the collateral source can pursue the claim against 
the breaching party or the breaching party can fully repay the 
collateral source. Sunnyland Farms, 301 P.3d 387, 7 49. 

fi 23 Persuasive scholarship also supports application of 
the collateral source rule to at least some contract cases. 
Professor Dobbs concludes that the division of the courts 
on this issue “at all is probably best seen as a reflection of 
the fact that different contract cases may demand different 
answers.” Remedies 8 12.6(4). Thus, he reasons, courts ought 
to consider the rule’s application using “a case by case 
analysis,” taking into account the “performance called for by 
the contract, the nature of the breach, the nature of the parties’ 
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non-contractual relationship, ... the nature of the benefits in 
issue, and the subrogation rights of the collateral source” 
in determining whether to apply the rule. Id. Other scholars 
have agreed the rule should apply in contract cases, noting 
that, particularly where the non-breaching party has paid 
separate consideration to receive the benefit or the plaintiff 
has subrogated its rights to the collateral source, the rule ought 
to apply, and that the type of breach involved is an important 
consideration. See Joseph M. Perillo, The Collateral Source 
Rule in Contract Cases, 46 San Diego L.Rev. 705, 708-12, 
7 19-21 (2009); John G. Fleming, The Collateral Source Rule 
and Contract Damages, 71 Calif. L.Rev. 56, 63-73, 77-86 
(1983). 

[16] 7 24 Conducting a case by case analysis, we conclude 
this is not an “ordinary contract case” as in Grover and 
Symington. Rather, it is more like Fleming in which the 
analysis of the policies behind the collateral source rule 
dictates it should apply. Beth Laos was able to secure the 
contract through her misrepresentations. Munic recovered 
judgment on both contract and tort theories, but the trial 
court declined to award “additional damages” for the fkaud 
claim. It did find, however, that the underlying conduct was 
based on a tort, stating “Beth Anne Laos *287 intentionally 
misrepresented the amount and status of her assets offered 
as collateral to [Munic] for the purpose of obtaining a loan 
from [Munic].” Thus, the eventual breach had a “willful or 
tortious” character that justifies applying the collateral source 
rule in this case. 

[17] 7 25 Moreover, fulfilling the expectations of the 
parties also dictates that we apply the rule. Munic had paid 
specific consideration to its attorney before the breach with 
the anticipation that its attorney would protect its interests. 
Nothing in the record suggests that the Laoses were parties to 
Munic‘s agreement with its attorney. When Munic’s attorney 
failed to protect its interests, Munic was able to resort to the 
law of professional negligence in order to seek a recovery 
for its losses-a right it had purchased by choosing to hire 
an attorney in the first place. And, as the Laoses conceded 
at oral argument, Munic’s action against its attorney was not 
brought to mitigate its contract damages. Allowing the Laoses 
to benefit fkom the extra protection Munic had purchased for 
itself would give them the benefit of a bargain to which they 
were not a party and for which they had paid no consideration. 
And it would, at the same time, deprive Munic of a benefit 

for which it had paid. 

7 26 Additionally, Munic’s attorney waived any right it had 
to an assignment or subrogation of Munic’s rights against the 
Laoses. So, although Munic may have some level of double 
recovery, that result may be associated with its attorney’s 
determination not to pursue the Laoses rather than any double 
payment fiom the Laoses. If that decision turns out to be 
favorable for Munic, that is a benefit it should reap for 
advancing Arizona policy by settling its claim; the Laoses 
should not “reap the benefit of a settlement to which [they 
were] not a party.” McConal Aviation, 799 P.2d 133, 7 21; 
Yollin v. City of Glendale, 219 Ariz. 24, 7 15, 191 P.3d 
1040, 1046 (App.2008) (“ ‘It has always been the policy of 
[Arizona] law to favor compromise and settlement; and it is 
especially important to sustain that principle in this age of 
voluminous litigation.’ ”), quoting Dansby v. Buck, 92 Ariz. 
1, 11,373 P.2d 1 ,8  (1962). 

7 27 Furthermore, the settlement resolved potential 
professional negligence liability, which was a separate 
legal wrong susceptible to damages beyond the scope of 
the contract. See McConal Aviation, 799 P.2d 133, 7 13 
(settled negligence claim “would not have represented double 
recovery” on separate breach of contract claim). This is 
consistent with the trial court’s conclusion that the liability of 
the Laoses and Munic’s attorney was several, not joint. 

7 28 Thus, to the extent the Laoses rely on Pasco Industries, 
Inc. v. Talc0 Recycling, Inc., 195 Ariz. 50, 77 72-74, 985 
P.2d 535, 550 (A~p.1998)~ and American Home Assurance 
Co. v. Vaughn, 21 Ariz.App. 190,192,517 P.2d 1083,1085 
(1974), for the proposition that a plaintiff cannot recover 
twice for the same wrong, those cases are inapposite because 
Munic has recovered for different wrongs. The Laoses also 
rely on Hyatt Regency Phoenix Hotel Co. v. Winston & 
Strawn, 184 Ariz. 120,907 P.2d 506 (App. 1995). But in that 
case this court allowed a settlement with a joint tortfeasor 
to reduce a judgment against another joint tortfeasor. Id. at 
13840, 907 P.2d at 524-26. Munic’s attorney was not a 
joint tortfeasor with the Laoses and thus Hyatt Regency is 
inapposite. Accordingly, the trial court did not err in refusing 
to offset Munic’s settlement with its attorney against the 
judgment entered against the Laoses. 

Fair Market Valuation Hearing 

[18] [19] 7 29 The Laoses finally argue that the trial court 
erred in denying their request for a fair market valuation 
hearing pursuant to A.R.S. 5 12-1566 to determine *288 
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the value of their foreclosed home. They maintain “fairness 
dictates they be informed if the Judgment had been satisfied 
or extinguished before such obligation to request a valuation 
hearing should arise.” “Because this issue involves statutory 
interpretation and application, it is a question of law that we 
review de novo.” Wells Fargo Credit C o p  v. Tolliver, 183 
Ariz. 343,345,903 P.2d 1101, 1103 (App.1995). 

[20] 7 30 Section 12-1566(C) requires that a judgment 
debtor request a fair market valuation hearing within thirty 
days of the sale of real property and does not authorize 
the court to extend the time. The Laoses did not make a 
timely request. And they have not provided any authority for 
their position that the trial court should have extended this 
deadline in fairness, or had the authority to do so. “Arguments 
unsupported by any authority will not be considered on 
appeal.” Ness v. W. See. Life Ins. Co., 174 Ariz. 497, 503, 
851 P.2d 122, 128 (App.1992). Moreover, they concede that 
failing to request the hearing timely “may have been the fault 
of their then existing counsel.” Their request, therefore, has 
no connection to their discovery of Munic’s settlement with 
its attorney. Accordingly, we reject this argument. 

Attorney Fees 

fi 3 I The Laoses request their attorney fees on appeal pursuant 
to A.R.S. 6 12-341.01 and Rule 21, Ariz. R. Civ.App. P. 
Because the Laoses were not successful in this appeal, we 
deny their request. Munic also requests its fees and costs 
pursuant to 0 12-34 1 .O 1, Rule 2 1, and the contract. We award 
Munic its fees and costs pursuant to the terms of the contract 
upon its compliance with Rule 2 1. 

Disposition 

7 32 For the foregoing reasons, we affirm the judgment of the 
trial court. 

Parallel Citations 

326 P.3d 279, 686 Ariz. Adv. Rep. 28 

Footnotes 
1 

2 
3 

4 

The Hon. J. William Brammer, Jr., a retired judge of this court, and the Hon. Robert Carter Olson, a retired juc,e of the Arizona 
Superior Court, are called back to active duty to serve on this case pursuant to orders of this court and the supreme court. 
Fault also can include a breach of warranty action, but we are not presented with that issue here. 
The Laoses noted at oral argument that the comment to this rule discusses four types of collateral sources not used to offset the 
liability of the tortfeasor. But the rules as stated are not so limited. See Restatement (Second) of Torts 0 920A & cmt. c. 
But in “ordinary contract cases,” refusing to apply the collateral source rule makes sense where a benefit to the non-breaching party 
accrues as a direct result of the breaching party’s action or where the non-breaching party is able to mitigate its damages after the 
breach by finding a substitute transaction, as these are all acts within the ordinary contemplation of the contract. See Remedies 9 
12.6(2); see also AlIAm. Sch. Supply Co. v. Slavens, 125 Ariz. 23 1,233,609 P.2d 46,48 (1 980) ( “Arizona has long held that damages 
for breach of contract are those damages which arise naturally from the breach itself or which may reasonably be supposed to have 
been within the Contemplation of the parties at the time they entered the contract.”). The Laoses conceded at oral argument that under 
the facts presented here, this is not a mitigation case. 
At oral argument, the Laoses argued they had paid Munic’s attorney fees related to this transaction. But they were unable to direct 
the court to any evidence in the record of that fact. If a fact is not in the record, we may not consider it. See Schaefer v. Murphey, 
13 1 Ariz. 295,299, 640 P.2d 857, 861 (1  982). The Laoses also failed to cite any authority that payment of Munic’s attorney fees as 
closing costs would make them parties to or beneficiaries of the contract. See Ness v. W. Sec. Lqe Ins. Co., 174 Ariz. 497,503, 851 
P.2d 122, 128 (App. 1992) (argument waived if made without supporting authority). 

5 
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144 kb. 199 
Court of Appeals of Arizona, 

Division 1, Department C. 

RED BLUFF MINES, INC., Petitioner, 

The INDUSTRIAL, COMMISSION 
OF ARIZONA, Respondent, 

Daniel Lott, Deceased, Hetta W. Roberts, Mother 
and Personal Representative of the Estate of 

Daniel Lott, Deceased and E.L. Lott, Personal 
Representative of the Estate of Daniel L. Lott 

Deceased, Respondent Personal Representatives 
of the Estate of Daniel Lott, Deceased, 

NONE, Respondent Carrier. 

v. 

NO. 1 CA-IC 3150. I OCt. 18,1984. 
I Reconsideration Denied Dec. 18, 

1984. I Review Denied March 19,1985. 

The Industrial Commission, ICA Claim No. XXX-XX- 
X X X X ,  issued award for death benefits arising from death 
of employee who was injured in mine accident, and alleged 
employer brought special action review. The Court of 
Appeals, Jacobson, C.J., held that: (1) award for burial 
expenses to deceased employee’s mother did not preclude 
further claims for medical expenses or death compensation 
benefits by substituted personal representatives and Special 
Fund, even though previous award was denominated 
“death benefits,” and (2) issue preclusion did not bar 
alleged employer from having full evidentiary hearing on 
compensability of employee’s injury and death. 

Award set aside. 

West Headnotes (9) 

[l] Judgment 
Necessity in general 

Judgment 
@+ Matters which might have been litigated 

Judgment 
+ Matters actually litigated and determined 

Claim preclusion prohibits relitigation of same 
claim, if same claim is involved, relitigation of 

matters that were actually litigated or could have 
been litigated is precluded. 

8 Cases that cite this headnote 

[2] Workers’ Compensation 
+ Dependency of claimant as condition of 

claimant’s right 

To receive death compensation benefits, 
qualified party must have been dependent upon 
deceased employee when he died. A.R.S. 5 23- 
1046. 

Cases that cite this headnote 

[3] Workers‘ Compensation 
&== Persons entitled to institute proceedings and 

parties 

Injured employee is entitled in his own 
right to reimbursement of medical expenses, 
independent of benefits which may accrue if 
death ensues; medical expenses accrue while 
deceased employee was alive and survive 
his death, and they are payable to personal 
representative of deceased employee’s estate. 
A.R.S. $9 23-1062,23-1068, subd. B. 

Cases that cite this headnote 

[4] Workers’ Compensation - Persons entitled to institute proceedings and 
parties 

Award for burial expenses to deceased 
employee’s mother did not preclude further 
claims for medical expenses or death 
compensation benefits by substituted personal 
representatives and Special Fund, even though 
previous award was denominated “death 
benefits,” where mother lacked either factual or 
legal relationship with deceased to make claim 
for death benefits. A.R.S. $9 23-1046,23-1065, 
subd. A. 

Cases that cite this headnote 

[5] Appeal and Error 
&+ Errors existing, but not presented or 

considered, on former review 
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181 

191 

”-”- 

Question that could have been raised on former 
appeal, but was not, could not be considered by 
Court of Appeals. 

1 Cases that cite this headnote 

Workers’ Compensation 

parties 

Mother of deceased employee was legally 
entitled to claim funeral expenses, having paid 
them, but was not entitled to claim medical 
expenses since she was not dependent upon 
deceased employee when he died and mother 
was not personal representative. A.R.S. tj§ 23- 

Persons entitled to institute proceedings and 

1046,23-1068, subd. B. 

Cases that cite this headnote 

Workers’ Compensation 

of disability payments 

Personal representatives of deceased employee 
were interested parties to claim of employee’s 
estate for medical benefits and death 
compensation benefits, and they therefore were 
properly joined as parties to claim for death 
benefits. 

Survivorship and persons entitled to balance 

Cases that cite this headnote 

Judgment 
i* Scope and Extent of Estoppel in General 

Exception to application of issue preclusion is 
that if parties sought to be precluded did not have 
incentive to obtain full and fair adjudication in 
initial action, preclusion will not be applied. 

7 Cases that cite this headnote 

Workers’ Compensation 

supplemental awards 

Issue preclusion did not bar alleged employer of 
deceased employee fiom having full evidentiary 
hearing on compensability of employee’s injury 
and death, in action for medical expenses 
and death compensation benefits, even though 

G.- Hearing, findings, and original and 

prior award had made alleged employer liable 
for burial expenses, where prior Industrial 
Commission award was limited to $1,000 
whereas amount in controversy in second action 
could exceed $24,000 and prior award stated 
that question of whether deceased was in fact 
employee at time of death was to be subject of 
further administrative proceeding. 

2 Cases that cite this headnote 

Attorneys and Law Firms 

*200 ““1349 Law Offices of Richard E. Taylor by Don F. 
Schaar, Phoenix, for petitioner. 

Sandra Day, Chief Counsel, The Industrial Com‘n of Arizona, 
Jennings, Strouss & Salmon by Steven C. Lester, Phoenix, for 
respondents. 

Opinion 

OPINION 

JACOBSON, Chief Judge. 

This is a special action review of a November 29, 1983 
Industrial Commission (Commission) award for what are 
denominated “death benefits.” The issue on review concerns 
the preclusive effect, if any, of a previous award entered 
on November 2, 1981. The petitioner, Red Bluff Mines, 
“201 **1350 Inc., asserts that this award determined 

its sole liability for all claims and therefore precludes the 
present award. The respondents, personal representatives of 
the Estate of David Lott, defend the administrative law judge’s 
conclusion that this award determined compensability of the 

claim but not the extent of petitioner’s liability. We reject 
both positions, but for independent reasons set aside the 
award. 

The history of this case begins on November 27, 1980 at 
the Red Bluff Mine near Wickenburg, Arizona when Daniel 
Lott’s head was crushed by heavy equipment. He was airlifted 
to St. Joseph’s hospital in Phoenix, where he remained 
comatose until he died on December 10,1980. The deceased’s 
mother, Hetta Roberts, was at that time living in Wickenburg, 
but after her son’s death went to Mississippi. Hetta buried her 
son there at her own expense. 

_x_ 
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Hospital personnel reported the injury to the Commission 
which, in turn, sent a December 1 1, 1980 letter to the Estate 
of Daniel Lott. This letter in relevant part stated: 

If it is your intention to file for benefits in connection with 
Daniel Lott’s fatal accident of November 24,1980, a claim 
for death benefits is required from you by the Industrial 
Commission within one year from November 24, 1980. 

We attach hereto the appropriate claim in compliance with 
Section 23-1061 of the Arizona Workmen’s Laws. 

(Emphasis added.) The “appropriate” claim attached was a 
widow‘s claim for benefits. 

Hetta completed this claim form and returned it with a May 
2, 1981 letter, which in relevant part stated: 

The deceased, Danny Webb Lott ... was my Son, therefore 
many of the questions on the form are not applicable. 

I am not filing this complaint for personal gain. There is 
no amount of money which will bring back my son or 
compensate for my loss. My sole purpose is to get his 
funeral, medical and death related expenses paid. 

(Emphasis added.) 

Red Bluff Mines, Inc. (Red Bluff), Daniel Lott’s alleged 
employer, was apparently uninsured. In May, 1981, the 
Commission filed an affidavit of no insurance and proceeded 
to process the case as a “no insurance” case. See generally 
A.R.S. 0 23-907; Holding v. Industrial Commission, 139 
Ariz. 548, 679 P.2d 571 (App.1984). The Commission 
investigated the injury and also collected information about 
Lott’s medical bills and wages. Contemporaneously, Hetta 
hired Mississippi counsel “to represent me in the recovery of 
damages I sustained as a result of the death of my son ...” 
and filed a written authorization of representation with the 
Commission. See generally A.C.R.R. R4-13-105(1). 

On November 2,198 1, the Commission issued two awards. 
The first denied compensation for a widow’s and dependent’s 
benefits claim under A.R.S. 0 23-1064. The second granted 
“death benefits”. It found that the injury was compensable and 
that Red Bluff was Lott’s uninsured employer. It also imposed 
liability on Red Bluff for reasonable burial expenses up to 
$1,000.00. The award included notice that it would become 
final after ninety days. 

On November 30, 1981, Hetta wrote the Commission 
requesting payment of the death benefit. On December 
7, 1981, an internal Commission memorandum noted that 
the November 2, 1981 award failed to impose liability on 
the employer for its *202 **1351 A.R.S. 0 23-1065(A) 
payment and also failed to include the compensation and 
medical benefits due Lott’s estate. On February 2, 1982, the 
Commission issued an amended award which reiterated the 
previous burial expense award, but also imposed liability 
on Red Bluff for a $1,150.00 payment to the Special Fund 
under A.R.S. 9 23-1065(A) and required Red Bluff to pay 
Lott’s estate compensation and medical benefits. The medical 
benefits exceeded $22,000.00. 

Red Bluff timely protested this award. This protest denied 
that the injury was compensable and also asserted that Hetta 
“is not the legally appointed representative of the Estate of 
Daniel Lott and no claim has been filed within one year by 
the legally appointed personal representative of the Estate of 
Daniel Lott.” The petitioner subsequently moved to dismiss 
Hetta’s claim for burial allowance and medical expenses and 
compensation on the grounds that she was required to make 
this claim in the capacity of personal representative. 

Neither Hetta nor her Mississippi counsel appeared at the 
scheduled hearing. The Commission appeared but conceded 
the motion to dismiss. 

On September 13, 1982, the administrative law judge issued 
an award vacating the February 2, 1982 amended award 
and dismissing “the claim for death benefits filed by the 

decedent’s mother under the date of December 2, 198 1 .” 
The dispositive finding stated: 

3. That the applicant, having expired and no personal 
representative having been appointed, the Commission 
is without jurisdiction to direct payment of benefits 
to the mother of the deceased herein, accordingly, the 
AMENDED FINDINGS AND AWARD FOR DEATH 
BENEFITS heretofore entered on February 2, 1982 should 
be vacated; W e r m o r e  the ‘claim’ filed by decedent’s 
mother under date of December 2, 198 1, for payment of 
benefits, should be dismissed .... (That the question raised 
by the defendant employer as to whether the deceased 
was in fact an employee at the time of his death shall be 
the subject of further administrative action and/or formal 
hearing.) 
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The award was affrmed on administrative review.4 It 
became final without special action review. 

Both parties agree that this award did not affect the 
efficacy of the November 2, 1981 award which originally 
set liability for burial expenses. This matter lay dormant 
until January, 1983, when St. Joseph’s hospital requested 
payment of its medical bills. The Commission responded that 
it lacked jurisdiction because of the final September 13,1982 
award. In March, 1983 certified copies of Hetta’s and her 
husband’s appointment as personal representatives of Lott’s 
estate were submitted to the Commission. In June, 1983, a 
workman’s report of injury was filed on behalf of the personal 
representatives. In relevant part, it stated: 

A claim was presented on behalf of 
Daniel Lott by St. Joseph‘s hospital 
on a Form 102, prior to Daniel 
Lott’s death. The claim contained the 
necessary and relevant information, 
but was unsigned by Mr. Lott, since 
he remained in a comatose state from 
the time he was brought to the hospital 
until his death. I have reviewed the 
Industrial Commission’s file and am 
unable to find a copy of this Form 
102, although the summary of records 
reflects that the 102 was received 
by the Industrial Commission. A 
valid claim for funeral and medical 
expenses, as well as other benefits, was 
filed by the deceased’s mother, Hetta 
Roberts, on May 2, 198 1, and remains 
a viable claim. 

On August 25, 1983, the Commission issued an order 
denying its jurisdiction. Lott’s personal representatives timely 
protested. *203 **1352 No hearing was conducted, but 
both parties submitted legal memoranda. 

On November 29, 1983, the administrative law judge issued 
an award for “death benefits.” It found that: 

(1) the September 13, 1982 award vacated the February 
2, 1982 award and dismissed Hetta’s December 2, 1981 
“claim” only because Hetta was not personally entitled to 
receive the “death benefits” provided in the February 2, 
1982 award; 

(2) Hetta’s May 2, 1981 letter requesting benefits was a 
claim for benefits within A.R.S. Q 23-1061; 

(3) the personal representatives could be substituted as the 
parties entitled to receive the benefits under the May 2, 
198 1 claim; and 

(4) the final November 2, I98 1 award precluded litigation 
of the compensability of Lott’s injury. 

Red Bluff was accordingly required to pay Lott’s estate 
for medical expenses, compensation, and reasonable burial 
expenses up to $1,000.00, and also to pay $1,150.00 to the 
Special Fund. The award was affirmed on administrative 
review, and this special action followed. 

As previously indicated both parties agree that the November 
2, 1981 award became final and that the September 13, 
1981 award had no effect upon it. They, however, draw 
differing conclusions from this common assumption. Red 
Bluff contends that the November 2, 1981 award determined 
its liability for all claims and thus precludes the present 
award for medical benefits, compensation, and payment to the 
Special Fund. The respondents contend that the November 
2, 1981 award precludes litigation of compensability issues 
only, but does not preclude the present award imposing 
liability for medical benefits, compensation, and payment to 
the Special Fund. 

Both of these contentions require an analysis of the two 
aspects of res judicata, that is, claim preclusion and issue 
preclusion. 

[l] We start with the proposition that claim preclusion 
prohibits relitigation of the same claim. Matusik v. 
Arizona Public Service Co., 141 Ariz. 1, 684 P.2d 882 
(App. 1984); accord Restatement (Second) of Judgments Q 
17 (1982)(hereinafter Restatement ). If the same claim is 
involved, relitigation of matters that were actually litigated 
or could have been litigated is precluded. Matusik v. Arizona 
Public Service Co., supra; Magma Copper Co. v. Industrial 
Commission, 115 Ariz. 551, 566 P.2d 699 (App.1977). 
Accordingly, if medical benefits, compensation, and payment 
to the Special Fund are part of the claim for “death benefits”, 
the November 2, 1981 award which dealt with a claim for 
“death benefits” would preclude any increase of Red Bluffs 
liability on this “claim”. 

0 2014 Thomson Reuters. No claim to original U.S. Government Works. 4 



[2] [3] Red Bluff, consistent with this analysis, asserts that 
medical benefits, compensation, and payment to the Special 
Fund are “death benefits”. It provides no authority for this 
assertion, but rather refers to what it calls Commission custom 
to treat these as death benefits. The record lacks any evidence 
concerning this custom. Moreover, regardless of custom, the 
assertion lacks legal support. 

A.R.S. 4 23-1046 defines “death benefits”: 

A. In case of an injury causing death, the Compensation 
therefor shall be known as a death benefit and shall be 
payable in the amount, for the period, and to and for the 
benefit of the persons following: 

1. Burial expenses, not to exceed one thousand dollars, 
in addition to the compensation. [2 through 4 relate to 
dependants’ rights to receive compensation] 

5. To a parent if there is no surviving husband, wife or child 
under the age of eighteen years .... 

Thus, as treated in the November 2, 1981 award, “death 
benefits” were limited to burial expenses. These burial 
expenses are payable directly to the person who paid for 
burial. See A.C.R.R. R4-13-117@). “204 **1353 On 
the other hand, to receive death compensation benefits, 
the qualified party must have been dependent upon the 
deceased employee when he died. E.g. Thomas v. Industrial 
Commission, 87 Ariz. 238,350 P.2d 392 (1960). If there is no 
dependent, the employer “shall pay the burial expenses of the 
deceased, as provided in this chapter, and shall pay into the 
state treasury one thousand one hundred fifty dollars.” A.R.S. 
0 23-1065(A). In the same vein, medical expenses are not 
paid under A.R.S. 5 23-1046, but rather under A.R.S. 5 23- 
1062. The injured claimant is entitled in his own right to the 
reimbursement of these expenses, independent of the benefits 
which may accrue if death ensues. The medical expenses 
accrue while the deceased employee was alive and survive 
his death. See Reed v. Industrial Commission, 104 Ariz. 
412, 454 P.2d 157 (1969). They are payable to the personal 
representative of the deceased employee’s estate. See A.R.S. 
5 23-1068(B). 

As can be seen, for the purposes of claim preclusion analysis, 
the generic term “death benefits” is of little analytical help. 
Rather, the “claim” depends upon who is the claimant. A 
claim for burial expenses is properly made by the person who 

paid those expenses. A claim for death compensation benefits 
depends upon the dependency relationship that exists between 
the claimant and the deceased. A claim for medical expenses 
depends upon the legal relationship existing between the 
claimant and the deceased, i.e., personal representative. 

[4] From this analysis, it is clear that the final November 
2, 1981 award for burial expenses does not preclude a 
subsequent award for medical benefits and death benefit 
compensation, as Hetta lacked either the factual or the legal 
relationship with the deceased to make such a “claim”. Since 
the payment to the Special Fund under A.R.S. 9 23-1065(A) 
is in lieu of death compensation benefits, this claim is likewise 
not precluded. 

[5] Although Red Bluff challenged the sufficiency of the 
claim for benefits before the Commission, on review it has 
not challenged the administrative law judge’s finding that the 
May 2, 1981 letter was a claim for benefits within A.R.S. 0 
23-1061. A question that could have been raised on appeal 
but has not, cannot be considered by this court. See Hurst 
v. Hurst, 1 Ariz.App. 227, 401 P.2d 232 (1965), rehearing 
1 Ariz.App. 603, 405 P.2d 913 (1965). For purposes of this 
review, we therefore assume that Hetta’s May 2, 1981 letter 
satisfies A.R.S. 5 23-1 06 1. 

[6] [7] This letter was a claim for both burial expenses and 
for compensation due Lott’s estate (medical expenses). Hetta, 
at that time, was legally entitled to claim funeral expenses, 
having paid them, but was not entitled to claim medical 
expenses since she lacked the necessary legal relationship 
(personal representative). Red Bluff has challenged the 
finding that substituted the personal representatives as the 
parties entitled to receive the medical benefits under the May 
2, 198 1 claim. The personal representatives are interested 
parties to the claim of Lott’s estate for medical benefits and 
compensation. Reed v. Industrial Commission, 104 Ariz. at 
414,454 P.2d at 159. They therefore were properly joined as 
parties to this claim. Id. (Red Bluff Makes no contention on 
review that the substitution was untimely.) 

We, therefore, hold that Hetta’s claim for burial expenses, 
properly awarded under the November 2, 1981 award, 
does not preclude further claims for medical expenses or 
death compensation benefits, by the substituted personal 
representatives and the Special Fund who have the legal 
capacity to pursue these claims. 
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We turn then to the personal representatives’ argument that 
the November 2, 198 1 award does preclude Red Bluff from 
relitigating the issue of compensability, that is, that Lott’s 
death arose out of and in the course of his employment by Red 
Bluff. This, under Restatement terminology, is referred to as 
issue preclusion. The general rule, as stated in Restatement 
is that: 

‘205 **1354 When an issue of fact is actually 
litigated and determined by a valid final judgment, 
and the determination is essential to the judgment, the 
determination is conclusive between the parties, whether 
on the same or a different claim. 

Restatement, supra 0 27. 

It is the personal representatives’ position that the November 
2, 1981 award, which became a final judgment awarding 
burial expenses, had to have as an essential element, the 
underlying determination that Lott’s injuries and subsequent 
death arose out of and in the course of his employment by Red 
Bluff. Since Red Bluff could have, but did not, protest that 
determination, it is now, under principles of issue preclusion, 
prohibited from relitigating this issue. 

[S] Since Red Bluff has not directly attacked the validity 
of this analysis, we agree that, as an initial matter, issue 
preclusion is present in this case. However, an exception to 
the application of issue preclusion is that if the party sought 
to be precluded did not have an incentive to obtain a full and 
fair adjudication in the initial action, preclusion will not be 
applied. Restatement 6 28. 

[9] As Comment j to Restatement 0 28 points out, “the 
amount in controversy in the first action may have been 
so small in relation to the amount in controversy in the 
second that preclusion would be plainly unfair.” See Fewis 
v. Hawkins, 135 Ariz. 329, 660 P.2d 1256 (App.1983). 
We believe that observation to be applicable here. By the 
terms of the November 2, 1981 award, Red Bluffs total 
liability appeared to be limited to $1,000.00. However, the 
amount in controversy in the second action may exceed 
$24,000.00. At the time of the November 2, 1981 award, 
Red Bluff apparently was under the impression that it carried 
Workers Compensation insurance and was actively pursuing 
this possibility. We also note that the September 13, 1982 
award stated that the question of whether “the deceased was 
in fact an employee at the time of death shall be the subject 
of further administrative [proceeding].” 

Given all these circumstances, we conclude that issue 
preclusion should not bar Red Bluff from now having a full 
evidentiary hearing on the compensability of Lott’s injury 
and death. Attorneys’ fees and costs as requested by the 
respondents are denied. 

For the foregoing reasons, the award is set aside. 

EUBANK, P.J., and OGG, J., concur. 

Parallel Citations 

696 P.2d 1348 

Footnotes 
1 

2 

The Commission is an interested party. See Evertsen v. Industrial Commission, 1 17 Ariz. 378,573 P.2d 69 (App. 1977), adopted 1 17 
Ariz. 342,572 P.2d 804 (1977). Although the Commission noticed its appearance, it did not file an answering brief. 
These awards were the product of the Commission’s investigation of the claim. They are not section 23-942 awards, which are 
decisions by administrative law judges made afler an adversary hearing on the merits, but were in the nature of a notice of claim 
status. See A.R.S. $23-942(A); Holding v. Industrial Commission, supra. 
This date refers to the filing date of Hetta’s November 30, 1981 letter requesting payment of the death benefit. 
Hetta filed apro se request for administrative review. The record does not disclose what became of her Mississippi counsel. 

3 
4 

End of Document 0 2014 Thomson Reuters. No claim to original US. Government Works. 
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State ex rel. Larson v. Farley, 106 Ark. 11 9 (1 970) 

471 P.2d 731 

106 Ariz. 119 
Supreme Court of Arizona, In Banc. 

STATE of Arizona ex rel. E. Leigh LARSON, 
County Attorney for Santa Cruz County, Petitioner, 

Gordon FARLEY, Judge of the Superior Court 
of Santa Cruz County, Arizona; Lorin Gail 

SHELLEY, Real Party in Interest, Respondents. 

V. 

NO. 10077. 1 July 10,1970. 

State brought original proceeding request for special action 
following order by Superior Court that justice court lacked 
jurisdiction to enter judgment that defendant was guilty of 
driving while under influence of intoxicating liquor. The 
Supreme Court, McFarland, J., held that enactment of statute 
providing for imposition of additional 10% Of amount of 
fine for violation of statute prohibiting driving while under 
influence of alcoholic beverages or drugs was not intended to 
change maximum fine of $300 or thereby deprive justice court 
of jurisdiction, but was only intended to provide means of 
raising money, and maximum fine under each of the statutes, 
including additional 10% Of fine, could not exceed $300 
limit. 

Order of Superior Court vacated. 

West Headnotes (6) 

[l] Statutes 
G= Earlier and later statutes 

A court may look to prior and contemporaneous 
statutes in construing a statute which is uncertain 
and on its face susceptible to more than one 
interpretation. 

3 Cases that cite this headnote 

[2] Statutes 

Statutes 

Construing together; harmony 

6- In pari materia 

If reasonably practical, a statute should be 
explained in conjunction with other statutes 

I51 

I61 

to the end that they may be harmonious and 
consistent; and if statutes relate to same subject 
or have same general purpose, and thus are in 
pari materia, they should be construed together 
with other related statutes, as though they 
constituted one law. 

61 Cases that cite this headnote 

Statutes 
@= Similar or Related Statutes 

Legislative intent must be ascertained not alone 
from literal meaning of wording of statutes but 
also from the view of whole system of related 
statutes, even where statutes were enacted at 
different times and contain no reference one to 
the other, and it is immaterial that they are found 
in different chapters of revised statutes. 

17 Cases that cite this headnote 

Statutes 
@=- Legislative History 

In construing a statute, endeavors should be 
made to trace history and legislation on subject 
in order to ascertain consistent purpose of the 
legislation. 

2 Cases that cite this headnote 

Automobiles 
lii- Driving While Intoxicated 

Statute providing for imposition of additional 
10% of amount of fine for violation of statute 
prohibiting driving while under influence of 
alcoholic beverages or drugs was not intended 
to change maximum fine of $300 and thereby 
deprive justice court of jurisdiction, but was 
only intended to provide means of raising money 
and maximum fine under each of the statutes, 
including additional 10% of fine, could not 
exceed $300. A.R.S. $9 13-379, 22-301, 28- 
692,3&141,3&142. 

1 Cases that cite this headnote 

Statutes 
General and specific statutes 
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471 P.2d 731 

General statute remains applicable to all matters 
not dealt with in specific statute. 

Cases that cite this headnote 

Attorneys and Law Firms 

"120 **732 Gary K. Nelson, Atty. Gen., by E. Dennis 
Siler, Asst. Atty. Gen., for petitioner. 

Jestila & Holroyd, by Donald D. Holroyd, Phoenix, for 
respondents. 

Opinion 

McFARLAND, Justice. 

This case is before us on a petition for special action, in which 
the petitioner alleges that Respondent Lorin Gail Shelley- 
hereinafter referred to as Shelley-the Real Party in Interest, 
was on November 26, 1969, judged guilty by the Justice 
of the Peace of Precinct No. 1, Santa Cruz County, of the 
offense of driving an automobile while under the influence of 
intoxicating liquor in violation of A.R.S. s 28-692, and was 
fined $220. This Court accepted jurisdiction in certiorari. 

On May 22, 1970, Shelley filed a motion in the justice court to 
vacate the judgment on the grounds that the recent enactment 
s 3 6 1 4 2 ,  A.R.S., enlarged the possible fine to more than 
$300. This would exceed the jurisdiction of the justice court 
under s 22-301, A.R.S., as amended, which reads in part: 

'ARTICLE 1. JURISDICTION AND VENUE 

's 22-301. Jurisdiction of criminal actions 
'4. Misdemeanors and criminal offenses punishable by a fine 
not exceeding three hundred dollars, or imprisonment in the 
county jail not to exceed six months, or by both such fine and 
imprisonment. ' 
Section 3 6 1 4 2 ,  A.R.S., as amended, provides for an 
additional ten per cent of the amount of a fine imposed in 
cases in violation of s 28-692.01 prohibiting the driving 
of an automobile while under the influence of alcoholic 
beverages, or drugs, and s 13-379 relating to drunk and 
disorderly conduct. 

Shelley appealed to the Superior Court from the order denying 
his motion to vacate the judgment, and the Superior Court 
entered an order as follows: 

'The Court having taken the Motion 
to Vacate Judgment under advisement 
and the Court now being satisfied that 
the Motion to Vacate Judgment is 
well taken under authority of the case 
of Frazier-vs-Terrill, 65 Arizona 13 1, 
(175 P.2d 438) and the Court being 
further of the opinion that the result 
of its determination of the question 
as aforesaid raises serious jurisdictional 
grounds in numerous similar actions, 
which will result in great congestion 
in the Superior Courts of the State 
of Arizona by reason of the Court's 
disposition in this case; and no speedy 
remedy by appeal appearing available 
to the State except by application to 
the Supreme Court for a Special Writ; 
and good reason appearing therefore, It 
Is Ordered that a stay in the Court's 
order vacating the judgment is necessary 
and proper, It is Ordered that unless 
this Court is otherwise enjoined or 
prohibited, it will enter judgment on 
July lst, 1970, vacating the judgment 
of the Justice of the Peace Court, No. 
1 precinct, adjudicating the defendant 
guilty of the offense of driving while 
under the influence of an intoxicating 
liquor on the ground that said Justice 
Court lacked jurisdiction to enter such 
judgment. ' 

The question involved is whether s 3 6 1 4 2  increases the 
maximum penalty for driving a car while under the influence 
of intoxicating liquor to more than three hundred dollars, 
thereby exceeding the jurisdiction *121 ""733 of the 
justice court. s 36-142 reads as follows: 

' 3 6 1 4 2 .  Imposing additional percentage of certain 
fines as part of fine; disbursement of proceeds 
'A. In addition to every fine imposed against a person for 
driving or being in actual physical control of a vehicle while 
he is under the influence of intoxicating liquor or drugs, 
in violation of section 28-692, or for being drunk and 
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disorderly, in violation of section 13-379, an additional ten 
per cent of the amount of the fine imposed shall be imposed 
by the court as a part of the fine. 
‘B. Notwithstanding any other provision of law to the 
contrary, the ten per cent added part of each such fine shall be 
transmitted by appropriate authorities to the state treasurer on 
or before the tenth day of each month, for deposit in the same 
account in which is deposited funds appropriated to the state 
department of health for use in administering the provisions 
of section 3 6 1 4 1 .  All monies deposited in such account 
under the provisions of this section are appropriated as a 
continuing appropriation to the State Department of health, to 
be exempt from the provisions of section 35-173, relating to 
quarterly allotments, and shall be used by the department in 
administering the provisions of section 3 6 1 4 1  .’ 

In Frazier v. Terrill, 65 Ariz. 131, 175 P.2d 438, the question 
of the jurisdiction of the justice court was involved under s 
57-126, A.C.A., 1939, as amended by Chapter 52, Laws of 
1945, which provided that: 

‘Any person who takes, Possesses, 
transports, buys, sells, or offers for sale, 
any deer, * * * shall be guilty of a 
misdemeanor, and shall be punished by a 
fine of not less than one hundred dollars 
nor more than three hundred dollars, * * 
*; And in addition thereto, is liable to an 
additional penalty of fifty dollars for each 
Animal or part thereof, or fish, or bird, 
taken, destroyed, Possessed, transported, 
* * *’ 

The maximum fine was provided as $300, and the penalty was 
in addition thereto. In determining that the justice court had 
jurisdiction, this Court held the additional sum was a penalty 
collected under civil procedure and no part of the fine. 

We cannot agree with the ‘penalty’ theory advanced by the 
state in its memorandum in the instant case: 

‘It is Petitioner’s position herein, 
however, that the additional 10% Sum 
imposed upon persons convicted of 
violating A.R.S. s 28-692 is not a fine 
in the nature of a criminal punishment, 
but rather constitutes an assessment of 
a ‘penalty’, and hence does not enlarge 

the criminal punishment which may be 
imposed under A.R.S. s 28692.01.’  

The statute specifically provides under ‘A’ that ‘an additional 
ten per cent of the amount of the fine imposed shall be 
imposed by the court as a part of the fine,’ and under ‘B’ 
that ‘the ten per cent added part of each such fine shall be * 
* *.’ In both ‘A’ and ‘B’ the additional ten per cent of the 
amount is specifically made a part of the fine, while in Frazier 
v. Terrill, supra, it was held to be a penalty. We agree with the 
attorney general that the act is ambiguous, but the ambiguity 
lies in whether the legislature intended for the ten per cent to 
increase the fine beyond the $300. 

Sec. 28-692.01 provides for punishment on a first 
conviction for driving a car while under the influence of 
alcoholic liquor by ‘not less than ten days, nor more than 
six months, by a fine of not less than one hundred dollars 
nor more than three hundred dollars, or both.’ In a second or 
subsequent offense, the maximum fine is also $300. 

692.0 1 providing for a maximum of a $300 fine was amended 
by implication in the enactment of s 3 6 1 4 2 .  The same 
principle “122 **734 would be applicable to a violation of 
s 13-379. Sec. 3 6 1 4 2  made no reference to the minimum 
or maximum of the fine that could be imposed. This involves 
a very basic rule of statutory construction. The general rule is 
that the court may look to prior and contemporaneous statutes 
in construing the meaning of a statute which is uncertain 
and on its face susceptible to more than one interpretation. 
If reasonably practical, a statute should be explained in 
conjunction with other statutes to the end that they may be 
harmonious and consistent. If the statutes relate to the same 
subject or have the same general purpose-that is, statutes 
which are in pari materia-they should be read in connection 
with, or should be construed together with other related 
statutes, as though they constituted one law. As they must be 
construed as one system governed by one spirit and policy, the 
legislative intent therefor must be ascertained not alone from 
the literal meaning of the wording of the statutes but also from 
the view of the whole system of related statutes. This rule of 
construction applies even where the statutes were enacted at 
different times, and contain no reference one to the other, and 
it is immaterial that they are found in different chapters of the 
revised statutes. In construing the statute, endeavors should 
be made to trace the history and legislation on the subject in 
order to ascertain the consistent purpose of the legislation. 

111 [21 131 [4] The question then is whether s 28- 
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In Estate of Stark, 52 Ariz. 416, 82 P.2d 894, this Court has 
clearly set forth this rule: 

‘We have repeatedly held that the 
cardinal rule of statutory construction 
is that we must, if possible, ascertain 
the intent of the legislature. There are 
many things which we are permitted 
and, indeed, required to take into 
consideration in ascertaining this, such 
as the language used, its grammatical 
construction, other statutes In pari 
materia, the general policy of the state, 
and many other well known rules of 
construction. * * *’ 

In Peterson v. Flood, 84 Ariz. 256, 326 P.2d 845, in holding 
that the justice court had authority to suspend sentence, we 
said: 

‘There is fiuther reason for construing 
the procedure outlined in section 13 
-1657, supra, as being applicable to 
justice courts. Under the rule that statutes 
dealing with the same subject should read 
together and harmonized (sic) if at all 
possible, * * * (cases cited.)’ 

In the later case of Desert Waters, Inc. v. Superior Court, 91 
Ariz. 163, 370 P.2d 652, we re-affirmed this rule when we 
said: 

‘Statutes that are in pari materia should 
be read together and harmonized if at 
all possible, Peterson v. Flood, 84 Ariz. 
256,326 P.2d 845 (1958). When statutes 
relate to the same subject matter, the 
later enactment, in the absence of any 
express repeal or amendment therein, is 
held to have been enacted in accord with 
the legislative policy embodied in the 
earlier statute, Frazier v. Terrill, 65 Ariz. 
13 1, 175 P.2d 438 (1 947); United States 
v. State of Arizona, 295 U.S. 174, 55 
S.Ct. 666, 79 L.Ed. 1371 (1935). In so 
far as the provisions of a special statute 
are inconsistent with those of a general 
statute on the same subject, the special 
statute will control, Knape v. Brown, 

86 Ariz. 158, 342 P.2d 195 (1959); 
Whitfield Trans., Inc. v. Brooks, 81 Ariz. 
136, 302 P.2d 526 (1956). The general 
statute remains applicable, however, to 
all matters not dealt with in the specific 
statute, * * *’ 

In the case of City of Mesa v. Salt River Project Agr. Imp. & 
P. Dist., 92 Ariz. 91,373 P.2d 722, we said: 

‘* * * While a statute may be repealed 
by implication as well as by direct 
language, such repeals are not favored 
and will not be indulged if there is any 
other reasonable construction. Southern 
Pac. Co. v. Gila County, 56 Ariz. 499, 
109 P.2d 610. It is only when by no 
reasonable construction can two statutes 
be operative that the latter act repeals 
the former by implication. “123 **735 
Bumside v. Douglas School Dist. No. 27, 
33 Ariz. 1,261 P. 629.’ 

See also United States v. Stewart, 31 1 U.S. 60,61 S.Ct. 102, 
85 L.Ed.40; Ardv. State, 102Ariz.221,427P.2d913;Frazier 
v. Terrill, supra; Ariz. Corp. Comm. v. Gem State Mut. Life 
Assn., 72 Ariz. 403,236 P.2d 730; Isley v. School Dist. No. 2 
Maricopa Co., 8 1 Ariz. 280,305 P.2d 432; State v. McGriff, 7 
Ariz.App. 498,441 P.2d 264; cases cited in 82 C.J.S. Statutes 
s 366, at page 803 et seq. 

than $200 nor more than $500, Laws 1927, Chap. 6. 
This section was carried forward in the Revised Statutes 
of 1928, Sec. 1688. In 1935, the legislature amended the 
punishment provisions by making imprisonment in jail the 
sole punishment. Laws of 1935, Chap. 33. In the Laws of 
1950, 1st Session, Chap. 3, which were carried in Ariz.Rev. 
Statutes s 28-692 (1 956), the punishment was changed to 
a fine of not less than $100 nor more than $300 on the first 
conviction, and on a second conviction not more than $1,000. 
This was amended in 1959 by decreasing the maximum 
fine from $1,000 to $300 upon a second conviction. In 
contrast, the provisions of the Revised Statutes of 1913, Sec. 
1308, limiting the jurisdiction of the justice courts to fines 
not exceeding $300, have remained substantially the same. 
Section 22-301, A.R.S., Revised (1956). It is therefore 
evident that the legislature found that the public interest 
was better served by reducing the maximum fine so as to 

151 IS] The 1927 act provided for a fine of not less 
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give the justice courts jurisdiction of such offenses. This 
reduced the congestion in the superior courts, and provided an 
expeditious method of handling these cases. This past history 
makes it clear that had the legislature intended to increase the 
maximum fine provided for in s 28-692, it would have done 
so directly, as was done in the reductions of the fines in the 
past. 

Section 36-141 grants authority to contract and pay for 
alcohol and drug-abuse services, and s 3 6 1 4 2  relates only 
to the means of financing the program. No reference is made 
to the maximum fine. There is nothing in the act to indicate 
in any way that the legislature gave any consideration to 
raising the maximum penalty. It is therefore evident that the 
legislature did not have any intention to change the maximum 
fine or thereby deprive the justice court of jurisdiction, but 
only intended to provide a means of raising money to carry 
out the program. 

This is made apparent by subsection B of s 36-142, where 
the legislature refers to this as ‘a continuing appropriation.’ 
This is the only reasonable construction whereby all the 
statutes can be harmonized, and is in accord with the rule set 
forth in Desert Waters, Inv. v. Superior Court, supra, that the 
general statute remains applicable to all matters not dealt with 
in the specific statute. It is also consistent with the rule set 
forth in Frazier v. Terrill, supra: 

‘The intent of the legislature when 
a statute is found to be ambiguous 
may be gathered from statutes relating 
to the same subject matter-statutes 
in pari materia. On the presumption 
that whenever the legislature enacts a 
provision it has in mind the previous 
statutes relating to the same subject 
matter, it is held that in the absence of 
any express repeal or amendment therein, 
the new provision was enacted in accord 
with the legislative policy embodied in 
those prior statutes, and they all should 
be construed together. * * *’ 

We accordingly hold the maximum fine under each of the 
statutes, Including the additional ten per cent of the fine, may 
not exceed $300. 

The order of the Superior Court is vacated. 

LOCKWOOD, C.J., STRUCKMEYER, V.C.J., and UDALL 
and HAYS, JJ., concur. 

Parallel Citations 

471 P.2d 73 1 
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Tucker v. Hinds County, 558 So.2d 869 (1990) 

558 S0.2d 869 
Supreme Court of Mississippi. 

C.E. TUCKER 
V. 

HINDS COUNTY, Mississippi, and 
Mississippi Power & Light Company. 

No. 07-CA-59298. I March 21,1990. 

Homeowner brought action against county and electric utility, 
alleging that his due process rights had been violated when 
county and utility disconnected his electrical power. The 
Circuit Court, Hinds County, Second Judicial District, L. 
Breland Hilbum, J., granted county’s motion to dismiss 
and utility’s motion for summary judgment. Homeowner 
appealed. The Supreme Court, Pittman, J., held that: (1) 
homeowner had “property interest” in continued electrical 
service which was protected by due process clauses of State 
and Federal Constitutions; (2) homeowner’s allegation that 
his electrical service was terminated by county without due 
process of law stated claim sufficient to pierce county’s 
sovereign immunity defense; and (3) electrical utility had 
right as matter of law to shut off homeowner’s electrical 
service. 

Affirmed in part, and reversed and remanded in part. 

West Headnotes (9) 

111 Appeal and Error 
rip. Cases Triable in Appellate Court 

Motion for dismissal for failure to state claim 
upon which relief may be granted raises issue 
of law which Supreme Court reviews de novo. 
Rules Civ.Proc., Rule 12(b)(6). 

41 Cases that cite this headnote 

121 Appeal and Error 
++ Cases Triable in Appellate Court 

Supreme Court conducts de novo review of 
lower court‘s grant of summary judgment. 

131 Pretrial Procedure 
Availability of Relief Under Any State of 

Facts Provable 

Motion to dismiss for failure to state claim upon 
which relief may be granted is not favored, and 
should not be granted unless it appears beyond 
doubt that plaintiff can prove no set of facts in 
support of his claim which would entitle him to 
relief. Rules Civ.Proc., Rule 12(b)(6). 

17 Cases that cite this headnote 

141 Pretrial Procedure 
Construction of Pleadings 

When considering motion to dismiss for failure 
to state claim upon which relief may be granted, 
court’s inquiry essentially is limited to content of 
complaint; court may assume factual allegations 
in complaint are true, construe them in manner 
most favorable to nonmovant, and decide if facts 
alleged could give rise to actionable claim, but 
does not have to accept legal conclusions or 
allegations as to legal effect of events which may 
be included in complaint. Rules Civ.Proc., Rule 
12(b)(6). 

36 Cases that cite this headnote 

[5] Municipal Corporations 
Nature and Grounds of Liability 

Sovereign immunity will not protect political 
subdivision when there has been violation by 
subdivision of individual’s constitutional rights. 

5 Cases that cite this headnote 

161 Electricity 
+ Discontinuance of Supply 

Power company may discontinue electrical 
service when customer has failed or refused to 
pay undisputed bill, but power company may 
not discontinue power when there is bona fide 
dispute as to what is owed. 

Cases that cite this headnote 

49 Cases that cite this headnote 
[7] Constitutional Law 
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&== Gas and Electricity 

Subscriber has "property interest" in continued 
electrical service protected by due process 
clauses of State and Federal Constitutions. 
U.S.C.A. Const.Amend. 14; Const. Q 14. 

17 Cases that cite this headnote 

IS] Counties 
+= Nature and Grounds of Liability 

Subscriber's allegation that his electrical service 
was terminated by county without due process 
of law stated claim sufficient to pierce county's 
sovereign immunity defense, as subscriber had 
property interest in continuance of his service. 
U.S.C.A. Const.Amend. 14; Const. Q 14. 

2 Cases that cite this headnote 

[9] Constitutional Law 
+- Gas and Electricity 

Electricity 
Bf- Discontinuance of Supply 

Electric utility had right as matter of law, and 
may even have had a duty, to shut off subscriber's 
utility service, and thus utility could not be 
held liable to subscriber under theory that his 
property and property rights were taken without 
due process of law, where utility was acting 
pursuant to Public Service Commission rules 
and its own service policy when it shut off 
subscriber's power, utility relied on directive 
from county official with ostensible power to 
direct enforcement of zoning ordinances and 
its own serviceman who reported hazardous 
and dangerous condition at residence, and if 
subscriber was treated unfairly or was denied 
due process it was at hands of county. U.S.C.A. 
Const.Amends. 5, 14; Const. Q 14. 

2 Cases that cite this headnote 

Attorneys and Law Firms 

*870 William W. Ferguson, Raymond, for appellant. 

Ben J. Piazza, Jr., Montgomery Smith-Vaniz & McGraw, 
Natie P. Caraway, and Edward C. Cohen, Wise Carter Child 
& Caraway, Jackson, for appellee. 

Before ROY NOBLE LEE, C.J., PRATHER, P.J., and 
PITTMAN, J. 

Opinion 

PITTMAN, Justice for the Court: 

C.E. Tucker filed suit in Hinds County Circuit Court against 
Hinds County and Mississippi Power & Light, alleging that 
he had been damaged when Hinds County and MP & L 
discontinued his electrical power. Hinds County included in 
its answer a defense of failure to state a claim, and both Hinds 
County and MP & L moved for summary judgment. The trial 
court granted Hinds County's motion to dismiss, and granted 
MP & L's motion for summary judgment. Tucker appeals, 
assigning as error: 
I. THE CIRCUIT COURT WAS IN ERROR IN 
GRANTING HINDS COUNTY'S MOTION TO DISMISS 
ON THE BASIS OF THE DOCTRINE OF SOVEREIGN 
IMMUNITY. 

11. THE CIRCUIT COURT WAS IN ERROR IN 
GRANTING MOTION FOR SUMMARY JUDGMENT OF 
MISSISSIPPI POWER & LIGHT COMPANY. 

STATEMENT OF THE FACTS 

C.E. Tucker was in 1983 a resident of Terry, Mississippi. He 
was employed by the Jackson Fire Department. Sometime in 
early 1983, there was a fire in a house owned by Tucker. The 
local fire department disconnected Tucker's electricity in the 
process of fighting the fire. Tucker was not living in the house 
at the time of the fire, but had been renting it, and the tenants 
had moved out two days before the fire. The major damage 
resulting from the fire was to a 20 x 20 area of the basement 
which had been used as a master bedroom, although there was 
some heat and smoke damage to the rest of the house. 

In an effort to get his power restored, Tucker went to the MP 
& L office in Clinton. They told him that he would have to 
see someone at the Hinds County Permit Department. Tucker 
went there and consulted with W.W. Golson, Director of the 
Department. According to Tucker, he didn't want to repair 
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his house, and told Golson this, but Golson refused to have 
the power turned back on unless Tucker got a permit. As a 
result Tucker applied for on May 4, 1983, and received two 
days later, a Hinds County Building Permit. He also received 
with the permit a copy of the County’s inspection procedures. 
Tucker had his power restored very shortly after this. Tucker 
said that he had no idea that this was temporary service. 
Tucker never repaired the fire damage in his basement, 
preferring to block it off. He did paint over some of the 
smoke damage. Hinds County personnel inspected Tucker’s 
house on January 19, 1984, with the observation that the site 
“[had] a construction pole and meter” and someone was “still 
doing work on [the] building.” Hinds County personnel again 
inspected Tucker’s house on August 28, 1986. The request 
for inspection contained the following notation: “TIS-House 
power box on house-no cover over breakers-Meter ## 274-725- 
Also check to see if he has a shop he is operating.” We assume 
that TIS stands for “temporary service.” Another inspection 
was made on September 2, 1986, and the notation was once 
again concerned with whether Tucker was operating a shop. 
A third inspection “871 was made on September 4, 1986, 
and though much of the writing on the inspection form is 
illegible, it does contain the notation: “Leave note to call 
office concerning meter on house & expired permit ... talk 
to Sullivan ... Electric panel has wires outside of conduit 
going into side of it.” The Hinds County inspector left a 
notice at the Tucker house on this September 4 visit, with the 
notice mentioning an “expired permit” and an “open electric 
panel outside,” and directing that Tucker should “ask for Mr. 
Sullivan.” The notice was signed by Leonard James. 

Because of this notice Tucker called Sullivan at the Hinds 
County Permit Department. According to Tucker he was 
immediately transferred to W.W. Golson. Golson told him 
that his building permit had expired. Tucker replied that he 
didn’t need a permit as he was through working on the house. 
Golson told him that he had to have a permit anyway, and for 
him to come in. Tucker went by the Department on September 
8. According to Tucker, he met with Golson and two other 
men in Golson’s office. Tucker refused to ask for another 
permit, and invited Golson to inspect his house or to do 
whatever else was necessary. According to Tucker, Golson 
then turned to one of the other men there and said, “Call MP 
& L. Have them disconnect Tucker’s service. I’ll think of a 
reason later.” Tucker then left the office. According to Tucker 
his service was disconnected within a day or two, 

Joe McClendon, a serviceman for M p  & L, inspected Tucker’s 
property on September 9, 1986. According to McClendon, 

the manner in which the meter base was connected to the 
house was improper and hazardous, and some of the wiring 
inside was also done incorrectly. McClendon stated that 
“[tlhe overall situation was hazardous and did not meet 
electrical code specifications. Therefore, I was under orders 
to disconnect and did disconnect service on the property in 
question, the property of C.E. Tucker, due to the hazardous 
and dangerous situation.” (Entered into record by Joint 
Stipulation) On September 11, Golson wrote to Eddie Toole, 
service manager for MP & L in Clinton. Golson mentioned 
the moving of a meter from a pole to the house without the 
house being approved for a meter, alleged that this was a 
violation of Article 111, Section 300, Paragraph 1 of the Hinds 
County Zoning Ordinance, and requested “that no meter be 
placed on this dwelling until and only until the dwelling has 
been inspected and approved for electric service.” Tucker 
wrote to Golson on September 19, reiterating his refusal to 
obtain a permit, and demanding that his power be restored 
within seventy-two hours. The power was not restored. 

Tucker filed suit against Hinds County and MP & L in Hinds 
County Circuit Court on November 12, 1986. He alleged 
that Hinds County’s actions had amounted to a taking of his 
property and property rights without due process, and were 
intentional, willful and wanton. He further alleged that MP 
& L had terminated his electrical service at a time when 
his account was current, and that it had done so wrongfully 
in violation of his due process rights. He asked for actual 
and punitive damages. Hinds County answered and asserted 
as defenses that Tucker failed to state a claim, and that it 
was protected from liability by the doctrine of sovereign 
immunity. Hinds County also counterclaimed against Tucker, 
alleging that he was in violation of the Hinds County Zoning 
Ordinance, and asking that he be enjoined from further 
occupancy or construction of his property until he obtained 
and complied with a building permit. MP & L answered and 
denied the allegations against it. 

On July 9, 1987, MP & L moved for summary judgment. 
Hinds County likewise moved for summary judgment on 
August 21, 1987. MP & L’s Motion for Summary Judgment 
was granted on March 8, 1988. Hinds County’s Motion for 
Summary Judgment was not ruled on, as the Circuit Court, 
relying on Grantham v. Mississippi Dept. of Corrections, 522 
So.2d 219 (Miss. 1988), found that Hinds County was immune 
from liability and dismissed Tucker’s suit against it. C.E. 
Tucker, presumably still without power, has appealed both 
decisions. 
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*872 STANDARD OF REVIEW 

111 
raises an issue of law. Lester Engineering Co. v. Richland 
Water andsewer District, 504 So.2d 1 185,1187 (Miss. 1987); 
5 C. Wright & A. Miller, Federal Practice and Procedure Q 
1357, at 593 (1969). This Court conducts de novo review 
on questions of law. UHS-Qualicare, Inc. v. Gulf Coast 
Community Hospital, Znc., 525 So.2d 746,754 (Miss.1987). 

A motion for dismissal under Miss.R.Civ.P. 12(b)(6) 

[2] This Court also conducts de novo review of a lower 
court's grant of summary judgment. Short v. Columbus 
Rubber and Gasket Co., 535 So.2d 61, 63 (Miss.1988). The 
applicable standard is as follows: 
The trial court must review carefdly all of the evidentiary 
matters before it-admissions in pleadings, answers to 
interrogatories, depositions, affidavits, etc. The evidence 
must be viewed in the light most favorable to the party against 
whom the motion has been made. If in this view the moving 
party is entitled to judgment as a matter of law, summary 
judgment should forthwith be entered in his favor. Otherwise 
the motion should be denied. 

Issues of fact sufficient to require denial of a motion for 
summary judgment obviously are present where one party 
swears to one version of the matter in issue and another says 
the opposite. 

Dennis v. Searle, 457 So.2d 941, 944 (Miss.1984). 

The burden of demonstrating that no genuine issue of fact 
exists is on the moving party. The non-movant should be 
given the benefit of every reasonable doubt. Short, 535 So.2d 
at 63-64. 

DISCUSSION OF ISSUES 

I. THE CIRCUIT COURT WAS IN ERROR IN 
GRANTING HINDS COUNTY'S MOTION TO DISMISS 
ON THE BASIS OF THE DOCTRINE OF SOVEREIGN 
IMMUNITY. 

Tucker argues in his brief that Hinds County's actions were 
violative of the United States and Mississippi Constitutions 
in two ways: (1) Hinds County ordered his electric power 
shut off without affording him due process; and (2) Hinds 

County, acting in conjunction with MP & L, caused him to 
lose his deposit with MP & L. Tucker cites two cases which 
have nothing to do with due process, only with taking private 
property without compensation. 

[3] [4] The trial court found that Hinds County's sovereign 
immunity defense was valid as a matter of law, and dismissed 
Tucker's suit based on the 12(b)(6) defense raised in Hinds 
County's answer. A motion to dismiss made under Rule 
12(b)(6) is not favored, and should not be granted unless 
it appears beyond doubt that the plaintiff can prove no set 
of facts in support of his claim which would entitle him to 
relief. Martin v. Phillips, 514 So.2d 338, 340 (Miss.1987). 
When considering a 12(b)(6) motion, the court's inquiry 
essentially is limited to the content of the complaint. Jackson 
v. Procunier, 789 F.2d 307, 309 (5th (3.1986). The court 
must assume the factual allegations in the complaint are 
true, construe them in a manner most favorable to the non- 
movant, and decide if the facts alleged could give rise to 
an actionable claim. Rathbome v. Rathbome, 683 F.2d 914, 
918 (5th Cir.1982). The court does not have to accept legal 
conclusions or allegations as to the legal effect of events 
which may be included in a complaint. Davidson v. State of 
Georgia, 622 F.2d 895, 897 (5th Cir.1980). 

[5] Both parties agree that sovereign immunity will not 
protect the political subdivision when there has been a 
violation by the subdivision of an individual's constitutional 
rights. Tucker relies on Williams v. Walley, 295 So.2d 286, 
288 (Miss. 1974), where this Court stated that "when private 
property is taken without payment therefor, the courts are 
open to provide a remedy against the sovereign or any of 
its subdivisions. Otherwise section 17 of the Mississippi 
Constitution would be meaningless." Though Williams does 
not explicitly deal with a due process violation, it follows that 
to allow the sovereign immunity defense to block suits based 
on other provisions of the Mississippi Constitution '873 
would render them just as meaningless. The question then 
appears to be, does Tucker allege a constitutional violation 
sufficient to withstand Hinds County's 12(b)(6) defense? In 
his complaint Tucker only alleges a due process violation and 
does not mention, at least with reference to Hinds County, 
that his property was taken without due compensation. 

C.E. Tucker relies on both the due process clause of 
Fourteenth Amendment to the United States Constitution and 
Article 111, 4 14 of the Mississippi Constitution. Though the 
two are worded differently, they have been found to contain 
the same guarantee. See NCAA v. Gillard, 352 So.2d 1072 

~ ~ ~ ~ ~ ~ ~ i ~ ~ ~ g ~  0 2014 Thomson Reuters No claim to original U S. Government Works 4 



Tucker v. Hinds County, 558 So.2d 869 (1990) 

(Miss. 1977); Mississippi Power Co. v. G o u ~ ,  459 So.2d 257 
(Miss. 1984). 

The first question to be considered is whether C.E. Tucker 
had a “property” interest, protected by the Fourteenth 
Amendment, in the continuance of his utility service. To 
claim a property interest in a service, a person must “have 
a legitimate claim of entitlement” to it, surpassing a mere 
“abstract need” or “unilateral expectation” of it. Board of 
Regents v. Roth, 408 U.S. 564, 574,92 S.Ct. 2701,2707-08, 
33 L.Ed.2d 548 (1972). If Tucker possessed such an interest, 
and alleged that it was terminated by Hinds County without 
due process, then he has stated a claim sufficient to pierce the 
sovereign immunity defense of Hinds County. The seminal 
case involving property interests in one’s utilities is Memphis 
Light Gas and Water Div. v. Craft, 436 U.S. 1,98 S.Ct. 1554, 
56 L.Ed.2d 30 (1978). The Crafts had their utility service 
terminated several times because of a billing dispute. Looking 
to state law, the Supreme Court found that the Crafts had a 
property interest in the continuance of their utility service, 
citing Tennessee case law which found a distinction between 
the power company’s right to cut off a customer’s service 
for non-payment of a just service bill, and the non-existent 
right to do so when there was a bona fide dispute concerning 
the correctness of the bill, such as with the Crafts. Cruji, 
436 U.S. at 6, 98 S.Ct. at 1559. The Court also mentioned 
that MLG & W attempted to rely instead on “the general 
rule that a utility may terminate service for nonpayment of 
undisputed charges or noncompliance with reasonable rules 
andregulations.” Craft, 436 U.S. at 6 n. 10,98 S.Ct. at 1561 n. 
10. Tennessee law further stated that a utility could not coerce 
a customer to pay a disputed claim, and could not terminate 
service without “good and sufficient cause.” Craft, 436 U.S. 
at 6-7, 98 S.Ct. at 1559. 

may not discontinue power. See Mississippi Power Co. v. 
Cochran, 167 Miss. 705, 147 So. 473 (1933); Doherty v. 
Mississippi Power Co., 178 Miss. 204, 173 So. 287 (1937). 
State law creating a property interest could also be statutory 
law; however, we find no Mississippi statute dealing with 
this matter. After a survey of other states, it is clear that the 
overwhelming majority of courts which have considered this 
question have found that continuance of electrical power is a 
property interest worthy of protection under the due process 
clause of the Fourteenth Amendment. See Denver Werfare 
Rights Organization v. Public Utilities Commission, 190 
Colo. 329, 547 P.2d 239 (1976); I. Erlichman Co. v. Illinois 
Commerce Commission, 92 Ill.App.3d 1091,48 I11.Dec. 448, 
416 N.E.2d 721 (1981); Perez v. City of Sun Bruno, 27 
Cal.3d 875, 168 Cal.Rptr. 114,616 P.2d 1287 (1980);Dedeke 
v. Rural Water Dist. No. 5, 229 Kan. 242, 623 P.2d 1324 
(1981); see also Freeman “874 v. Hayek, 635 F.Supp. 178 
(D.Minn. 1986) (applying Minnesota law). Almost all courts 
considering this question also take into account the fact that 
utility service has become almost a necessity for safety and 
comfort in modem-day life. It is time that Mississippi law 
recognizes such a property interest. 

The trial court dismissed Tucker’s suit based on Hinds 
County‘s sovereign immunity. Both parties agree that 
sovereign immunity is no defense where a violation of one’s 
constitutional rights are concerned. Finding that C.E. Tucker 
has a property interest in the continuance of his utility service, 
then he appears to have alleged a constitutionally viable 
claim, at least sufficient to survive a 12(b)(6) defense. There 
may be facts capable of proof under which Tucker could 
recover. Therefore, the dismissal as to Hinds County is 
reversed and remanded for further hearing on the claim of 
Tucker. 

11. THE CIRCUIT COURT WAS IN 
[6] [7] [8] This Court has not considered or determined ERROR IN GRANTING MOTION 

whether or not a subscriber has a “property” interest in FOR SUMMARY JUDGMENT OF 
continued service under Mississippi law. This Court has MISSISSIPPI POWER & LIGHT 
found in Mississippi Power Co. v. G o u ~ ,  459 So.2d 257, 
263 (Miss.l984), that Mrs. Goudy as a consumer “had no 
specific vested property right in a fair and reasonable utility 
rate.” Mississippi case law dealing with discontinuance of 
a consumer’s utilities is in accord with that from Tennessee 
mentioned in Craji. When a consumer has failed or refused to 

See centra’ Louisiana Power ‘O. ” Thomas’ 145 

COMPANY. 

[9] Because MP & L’s motion for summary judgment was 
granted, the analysis of this claim is not restricted to 
the pleadings, as was the claim against Hinds county. All 

may be considered. One of the first questions to be considered 

Pay an undisputed the power may discontinue materials submitted in support and in opposition to the motion 

Miss- 3S2, so. 142 (Ig27); MississippiPowerCo. v. Byrd, 
when there is 

comes from C.E. Tuckerls It alleges that MP & 
LIS actions were “done by cooperation with or direction of Miss. 71, 133 193 

a bona fide dispute as to what is Owed, the power governmental authorities and were therefore done under color 
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of state law and violated the constitutional right of [Tucker] 
to due process” and MP & L “took his property and property 
rights without due process of law, all to his damage.” Tucker 
does not mention due process again, either in later pleadings 
or in his brief, at least with respect to MP & L. 

Tucker in his brief lists eight alleged genuine issues of 
material fact which he claims preclude summary judgment in 
favor of MP & L. MP & L responds that issues 1-6 have only 
to do with actions or regulations of Hinds County. We agree. 
The alleged material issues of fact having to do with MP & 
L are whether MP & L had the right to disconnect Tucker’s 
utility service, at a time when Tucker claims his account was 
current, and whether a hazardous condition actually existed 
at Tucker’s residence which necessitated the termination of 
his utility service. Also, Tucker belately claims that MP & L 
never refunded his deposit. This is not developed in the record 
and is not considered here. 

Authority is vested in the Mississippi Public Service 
Commission to regulate public utilities such as MP & 
L. Miss.Code Ann. Q 77-3-2 (Supp.1989). The PSC shall 
also “have power to prescribe, issue, amend and rescind 
such reasonable rules and regulations as may be reasonably 
necessary or appropriate to carry out the provisions of this 
article.” Miss.Code Ann. Q 77-3-45 (1972). Pursuant to this 
authority the PSC has promulgated Rules and Regulations 
Governing Public Utility Service. MP & L relies on the 
following rules as legal authority for its actions in shutting off 
C.E. Tucker’s utility service: 

Rule 7. Refusal to Serve Customers 

A. Compliance by Customer. Any utility may decline 
to serve a customer or prospective customer until he 
has complied with all state andor municipal regulations 
governing the service applied for and has also complied with 
the reasonable rules and regulations of the utility. 
C. Hazardous Equipment. The utility may refuse to serve a 
customer iJ; in its best judgment, the customer’s installation 
or equipment is regarded as hazardous or of such character 
that satisfactory service cannot be given. This rule shall not be 
construed as imposing any duty upon a utility to determine the 
safety or suitability of a customer’s installation or equipment 
for the use intended. 

F. Insufficient Grounds for Refusal to Serve. The following 
shall not constitute sufficient cause for refusal of service to a 
present or prospective customer: 

.... 

“875 (4) Violation of the utility’s rules pertaining to 
operation of nonstandard equipment which interferes with 
service to others, or other services such as communication 
services, unless the customer has first been notified and 
been afforded reasonable opportunity to comply with said 
rules; provided however, that where a dangerous condition 
exists on a customer’s premises, service may be refised or 
discontinued without notice. 

Rule 8. Discontinuance of Service 

A. For Violation of Rules and Regulations. No utility shall 
discontinue service to any customer for violation of its rules 
and regulations nor for non-payment of bills without first 
having used due diligence to give the customer notice of 
such violation or delinquency and reasonable opportunity to 
comply with its rules and regulations or to pay his bills. In 
no case shall service be actually discontinued until after at 
least five (5) days‘ written notice shall have been given to 
the customer by the utility; provided, however, for fraudulent, 
careless, negligent, or unlawful use of the commodity or 
service, or where a dangerous condition is found to exist on 
the customer’s premises, service may be discontinued without 
advance notice. Such notice may be given by the utility by 
mailing by U.S. Mail, postage prepaid, to the last known 
address of the customer. 
(emphasis added). MP & L also relies on its service policy. 

Tucker argues first that these rules cannot be followed blindly 
and that MP & L cannot shut off power just because it feels, 
in its best judgment, that a dangerous or hazardous condition 
existed. Tucker argues that whether such a condition existed 
at all is a genuine issue of material fact. (Affidavit of Thomas 
Long-Joint Stipulation) MP & L claims that the question is not 
whether such a condition actually existed, but whether MP & 
L, in its best judgment, determined such a condition existed. 
Also in controversy is the actual effect of the PSC rules under 
which MP & L acted. MP & L argues that these rules have the 
effect of law and there is authority that certain administrative 
rules have the force of law. Standard Oil Co. of California 
v. Johnson, 316 U.S. 481, 484, 62 S.Ct. 1168, 1169-70, 86 
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L.Ed. 161 1 (1942) (War Department regulations); see also 
United States v. Mississippi Power & Light Co., 638 F.2d 
899 (5th Cir.1981); Green v. Unitedstates, 460 F.2d412 (5th 
Cir. 1972). 

Several jurisdictions have dealt with the liability of a power 
company in a fact situation such as this. In Carroway v. 
Carolina Power & Light Co., 226 S.C. 237, 84 S.E.2d 728 
(1954), Carolina Power shut off a consumer’s utility service 
without notice. It was acting pursuant to its own Service 
Regulations, approved by the South Carolina Public Service 
Commission, which authorized suspension of electricity 
without notice “in case of a condition on Customer’s side of 
the point of delivery actually known by Company to be, or 
which Company reasonably anticipates may be dangerous to 
life or property.” The South Carolina Supreme Court found 
that these rules and regulations had “the force and effect of 
law and were binding on the plaintiff, regardless of whether 
or not he agreed to them.” The Court W h e r  noted that if there 
had been a fire, after Carolina Power had been made aware of 
the dangerous condition, then it surely would have been liable 
for not having shut off the utility service according to its own 
rules. Carroway, 226 S.C. at 246, 84 S.E.2d at 732. 

A similar situation occurred in Windsor Hotel Co. v. 
Central Maine Power Co., 250 A.2d 194 (Me.1969), where 
Central Maine Power shut off the electrical service of the 
Windsor Hotel pursuant to an order issued by the Belfast 
city electrician, after the electrician found electrical code 
violations at the Hotel. Summary judgment was granted in 
favor of Central Maine. Relying on the rules of the Maine 
Public Utilities Commission, and on the notice from the 
Belfast city electrician, the Supreme Judicial Court of Maine 
found that Central Maine was not negligent as a matter of 
law for following the directive of the electrician, saying that 
Central Maine “would have continued to energize plaintiffs 
electrical “876 system at its peril.” Summary judgment was 

affirmed. Windsor Hotel, 250 A.2d at 198; see also Shaffer v. 
Georgia Power Co., 128 Ga.App. 84, 195 S.E.2d 758 (1973) 
(summary judgment affirmed in favor of power company 
which shut off electrical service based on its own rules 
and regulations, city ordinances, and potential liability for 
continuing service when dangerous condition was known). 

MP & L has the discretion to act as it did in this case. MP 
& L was acting pursuant to PSC rules and its own service 
policy when it shut off C.E. Tucker’s power. It relied on a 
directive from W.W. Golson, a county official with ostensible 
power to direct enforcement of zoning ordinances, and its 
own serviceman, Joe McClendon, who reported a hazardous 
and dangerous condition at the Tucker residence. If Tucker 
was treated unfairly, or was denied due process, it was at the 
hands of Hinds County. MP & L had the right, as a matter of 
law (indeed it may have had the duty), to shut off Tucker’s 
utility service. Accordingly, the circuit court is affirmed. 

CONCLUSION 

Finding that the circuit court erred when it dismissed 
C.E. Tucker’s claim against Hinds County, the judgment 
of the circuit court is reversed and remanded for further 
proceedings. Finding no reversible error in the circuit court’s 
disposition of the claim against MP & L, the judgment of the 
circuit court in this part is affirmed. 

AFFIRMED AS TO MP & L, REVERSED AND 
REMANDED AS TO HINDS COUNTY. 

ROY NOBLE LEE, C.J., HAWKINS and DAN M. 
LEE, P.JJ., and PRATHER, ROBERTSON, SULLIVAN, 
ANDERSON and BLASS, JJ., concur. 
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9 17. Superior court; conduct of business; trial juries; ju ry..., A2 CONST Art. 6 § 17 
+"s--p--------- &---I -"-*_xL - Y _II_ *a- 

A.R.S. Const. Art. 6 § 17 

3 17. Superior court; conduct of business; trial juries; jury trial; grand juries 

Currentness 

Section 17. The superior court shall be open at all times, except on nonjudicial days, for the determination of non-jury civil 
cases and the transaction of business. For the determination of civil causes and matters in which a jury demand has been entered, 
and for the trial of criminal causes, a trial jury shall be drawn and summoned from the body of the county, as provided by law. 
The right of jury trial as provided by this constitution shall remain inviolate, but trial by jury may be waived by the parties in 
any civil cause or by the parties with the consent of the court in any criminal cause. Grand juries shall be drawn and summoned 
only by order of the superior court. 

I Credits 

Addition approved election Nov. 8, 1960, eff. Dec. 9, 1960. 

Notes of Decisions (29) 

A. R. S .  Const Art. 6 9 17, AZ CONST Art. 6 5 17 
Current through the Second Regular and Second Special Sessions of the Fifty-first Legislature 
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A.R.S. 9 1-201 

8 1-201. Adoption of common law; exceptions 

Currentness 

The common law only so far as it is consistent with and adapted to the natural and physical conditions of this state and 
the necessities of the people thereof, and not repugnant to or inconsistent with the Constitution of the United States or the 
constitution or laws of this state, or established customs of the people of this state, is adopted and shall be the rule of decision 
in all courts of this state. 

Notes of Decisions (51) 

A. R. S. Q 1-201, AZ ST Q 1-201 
Current through the Second Regular and Second Special Sessions of the Fifty-first Legislature 
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5 40-285. Disposition of plant by public service corporations; ..., AZ ST 5 40-285 

A.R.S. 3 40-285 

3 40-285. Disposition of plant by public service corporations; acquisition of capital 
stock of public service corporation by other public service corporations; exemption 

Effective: September 13,2013 
Currentness 

A. A public service corporation shall not sell, lease, assign, mortgage or otherwise dispose of or encumber the whole or any part 
of its railroad, line, plant or system necessary or useful in the performance of its duties to the public, or any franchise or permit or 
any right thereunder, nor shall such corporation merge such system or any part thereof with any other public service corporation 
without first having secured from the commission an order authorizing it so to do. Every such disposition, encumbrance or 
merger made other than in accordance with the order of the commission authorizing it is void. 

B. The approval or permit of the commission under this section shall not revive or validate any lapsed or invalid ftanchise or 
permit, or enlarge or add to the powers or privileges contained in the grant of any franchise or permit, or waive any forfeiture. 

C. This section does not prevent the sale, lease or other disposition by any such corporation of property that is not necessary 
or useful in the performance of its duties to the public, and any sale of its property by such corporation shall be conclusively 
presumed to have been ofproperty that is not useful or necessary in the performance of its duties to the public as to any purchaser 
of the property in good faith for value. 

D. A public service corporation shall not purchase, acquire, take or hold any part of the capital stock of any other public service 
corporation organized or existing under the laws of this state without a permit from the commission. 

E. Every assignment, transfer, contract or agreement for assignment or transfer of any stock in violation of the provisions of 
this section is void, and the transfer shall not be made on the books of any public service corporation. 

F. This section does not apply to a telecommunications corporation whose retail telecommunications services are all classified 
as competitive by the commission, except as may otherwise be determined by a commission order after the effective date of 
this amendment to this section. 

Credits 
Amended by Laws 1984, Ch. 40,g 1; Laws 2013, Ch. 176,s 1. 

Notes of Decisions (22) 

'.'.:'a;!': Next 0 2014 Thomson Reuters. No claim to original U.S. Government Works. 1 



Exhibit 22 



R. 38, Refs & Annos, AZ ST RCP R. 38, Refs & Annos 

16 A.R.S. Rules of Civil Procedure, R. 38, Refs &Annos 
Currentness 

Editors’ Notes 

GENERAL NOTES 
<The heading of Ru.3 38 is changed to “Right to a jury trial; demand; waiver”, by order datec 
revised September 6,2013, effective April 15,2014.> 

16 A. R. S. Rules Civ. Proc., R. 38, Refs & Annos, AZ ST RCP R. 38, Refs & Annos 
Current with amendments received through 1/1/14 

August 1 

End of Document 8 2014 Tbomson Reuters. No claim to origi~ial U S .  Government Works. 
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16 A.R.S. Rules of Civil Procedure, Rule 38(a) 

Rule 38(a). Right preserved 

Currentness 

The right of trial by jury shall be preserved inviolate to the parties. 

Notes of Decisions (22) 

16 A. R. S .  Rules Civ. Proc., Rule 38(a), AZ ST RCP Rule 38(a) 
Current with amendments received through 1/1/14 

End of Document G 2014 Thomson Reuters. No claim to original U.S. Government Works. 

t 0 2014 Thomson Reuters. No claim to original U S .  Government Works. 1 



Rule 38(b). Demand, AZ ST RCP Rule 38(b) 

16 A.R.S. Rules of Civil Procedure, Rule 38@) 

Rule 38@). Demand 

Currentness 

<Text of rule effective until April 15,2014. See, also, rule effective April 15,2014.> 

Any person may demand a trial by jury of any issue triable of right by jury. The demand may be made by any party by serving 
upon the other party a demand therefor in writing at any time after the commencement of the action, but not later than the date 
of setting the case for trial or ten days after a motion to set the case for trial is served, whichever first occurs. The demand for 
trial by jury may be endorsed on or be combined with the motion to set, but shall not be endorsed on or be combined with any 
other motion or pleading filed with the court. 

Credits 
Amended July 14, 196 1, effective Nov. 1, 196 1. 

Editors' Notes 

STATE BAR COMMITTEE NOTE 
196 1 Amendment 

Present Rule 38(b) is identical with the present Federal Rule 38(b), but does not conform with the present superior 
court practice in demanding trial by jury. For example Rule V of Supplemental Rules of the Superior Court of 
Maricopa County provides that after a case is at issue, either counsel may file a motion to set which will set forth 
whether a jury is requested. 

Confusion sometimes arises when a demand for trial by jury, buried in the complaint or answer, is not brought to 
the attention of the court until the day set for trial and a jury is not then available. The amended rule eliminates this 
source of confusion by providing that the demand may not be endorsed on or be combined with any pleading or any 
motion except a motion to set. 

Notes of Decisions (1 1) 

16 A. R. S. Rules Civ. Proc., Rule 38(b), AZ ST RCP Rule 38(b) 
Current with amendments received through 1/1/14 

End of Document G 2014 Thomon Reuters. No claim to original U S .  Gobernment Works. 

:&%i?a-,.iM~.t 0 2014 Thomson Reuters. No claim to original US, Government Works. 1 



Rule 38(b). Demand, AZ ST RCP Rule 38(b) 

~~ 

16 A.R.S. Rules of Civil Procedure, Rule 38(b) 

Rule 38(b). Demand 

Currentness 

<Text of rule effective April 15,2014. See, also, rule effective until April 15,2014.> 

Any person may demand a trial by jury of any issue triable of right by jury. The demand may be made by any party by filing 
and serving a demand therefor in writing at any time after the commencement of the action, but not later than the date on which 
the court sets a trial date or ten days after the date a Joint Report and Proposed Scheduling Order under Rule 16@) or Rule 
16.3 are filed, whichever first occurs. The demand for trial by jury shall not be endorsed on or be combined with any other 
motion or pleading filed with the court. 

Credits 
Amended July 14, 1961, effective Nov. 1, 1961; August 28,2013, revised Sept. 6, 2013, effective April 15,2014, subject to 
the conditions of Order No. R-13-0017. 

Editors' Notes 

STATE BAR COMMITTEE NOTE 
196 1 Amendment 

Present Rule 38(b) is identical with the present Federal Rule 38(b), but does not conform with the present superior 
court practice in demanding trial by jury. For example Rule V of Supplemental Rules of the Superior Court of 
Maricopa County provides that after a case is at issue, either counsel may file a motion to set which will set forth 
whether a jury is requested. 

Confusion sometimes arises when a demand for trial by jury, buried in the complaint or answer, is not brought to 
the attention of the court until the day set for trial and a jury is not then available. The amended rule eliminates this 
source of confusion by providing that the demand may not be endorsed on or be combined with any pleading or any 
motion except a motion to set. 

Notes of Decisions (1 1) 

16 A. R. S. Rules Civ. Proc., Rule 38(b), AZ ST RCP Rule 38(b) 
Current with amendments received through 1/1/14 

End of Document 
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16 A.R.S. Rules of Civil Procedure, Rule 38(c) 

Rule 38(c). Demand; specification of issues 

Currentness 

<Text of rule effective until April 15, 2014. See, also, rule effective April 15,2014.> 

In the demand a party may specify the issues which the party wishes so tied, otherwise the party shall be deemed to have 
demanded trial by jury for all the issues so triable. If the party has demanded trial by jury for only some of the issues, any other 
party within ten days after service of the demand or such lesser time as the court may order, may serve a demand for trial by 
jury of any other or all the issues of fact in the action. 

Credits 
Amended Sept. 15, 1987, effective Nov. 15, 1987. 

Notes of Decisions (3) 

16 A. R. S. Rules Civ. Proc., Rule 38(c), AZ ST RCP Rule 38(c) 
Current with amendments received through 1/1/14 

End of Document C 2014 Thornson Reuters. No claim to onginal U.S. Government Works. 



Rule 38(c). Demand; specification of issues, AZ ST RCP Rule 38(c) 

16 A.R.S. Rules of Civil Procedure, Rule 38(c) 

Rule 38(c). Demand; specification of issues 

Currentness 

<Text of rule effective April 15,2014. See, also, rule effective until April 15,20142 

In the demand, a party may specify the issues which the party wishes to have tried by a jury; otherwise the party shall be deemed 
to have demanded trial by jury for all the issues so triable. If the party has demanded trial by jury for only some of the issues, 
any other party may, within ten days after service of the demand or such lesser time as the court may order, serve a demand for 
trial by jury of any other or all issues of fact in the action triable by jury. 

Credits 
Amended Sept. 15, 1987, effective Nov. 15, 1987; August 28, 2013, revised Sept. 6, 2013, effective April 15, 2014, subject 
to the con&tions of Order No. R-13-0017. 

Notes of Decisions (3) 

16 A. R. S. Rules Civ. Proc., Rule 38(c), AZ ST RCP Rule 38(c) 
Current with amendments received through 1/1/14 

End of Document Q 2014 Thomson Reuters. No claim to original U.S. Government Works. 
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Rule 38(d). Waiver, AZ ST RCP Rule 38(d) 

16 A.R.S. Rules of Civil Procedure, Rule 38(d) 

Rule 38(d). Waiver 

Currentness 

<Text of rule effective until April 15,2014. See, also, rule effective April 15, 2014.> 

The failure of a party to serve a demand as required by this Rule and to file it as required by Rule 5(b) constitutes a waiver 
by the party of trial by jury. A demand for trial by jury made as herein provided may not be withdrawn without the consent 
of the parties. 

Credits 
Amended Sept. 15,1987, effective Nov. 15,1987. 

Notes of Decisions (1 8) 

16 A. R. S. Rules Civ. Proc., Rule 38(d), AZ ST RCP Rule 38(d) 
Current with amendments received through 1/1/14 

End of Document 0 2014 Thomsoii Reuters. X o  claim to original U.S. Government Works. 



16 kR.S. Rules of Civil Procedure, Rule 3S(d) 

Rule SS(d). Waiver 

Currentness 

<Text of rule effective April 15,2014. See, also, rule effective until April 15,2014.> 

A party waives a jury trial unless its demand is properly served and filed. A proper demand may be withdrawn only if the 
parties consent. 

Credits 
Amended Sept. 15, 1987, effective Nov. 15, 1987; August 28, 2013, revised Sept. 6, 2013, effective April 15, 2014, subject 
to the conhtions of Order No. R-13-0017. 

Notes of Decisions (1 8) 

16 A. R. S. Rules Civ. Proc., Rule 38(d), AZ ST RCP Rule 38(d) 
Current with amendments received through 1/1/14 

End of Document 
~~ 
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Exhibit 23 



R14-2-202. Certificate of Convenience and Necessity for Electric ..., AZ ADC R14-2-202 

A.A.C. R14-2-202 

R14-2-202. Certificate of Convenience and Necessity for Electric Utilities 

A. Application for new Certificate of Convenience and Necessity. Six copies of each application for a new Certificate of 
Convenience and Necessity shall be submitted to the Commission, through Docket Control, in a form prescribed by the 
Commission and shall include, at a minimum, the following information: 

1. The proper name and correct address of the proposed utility company and its owner, if a sole proprietorship, each partner, 
if a partnership, or the President and Secretary if a corporation. 

2. The rates proposed to be charged for the service that will be rendered. 

3. A financial statement setting forth the financial condition of the applicant. 

4. Maps of the proposed service area or a description of the area proposed to be served. 

5. Appropriate city, county andor state agency approvals, where appropriate. 

6. The actual number of customers within the service area as of the time of filing and the estimated number of customers to 
be served for each of the first five years of operation. 

7. Such other information as the Commission by order or the staff of the Utilities Division by written directive may request. 

B. Application for discontinuance or abandonment of utility service 

1. Any utility proposing to discontinue or abandon utility service currently in use by the public shall prior to such action obtain 
authority therefor from the Commission. 

2. The utility shall include in the application, studies of past, present and prospective customer use of the subject service, plant, 
or facility as is necessary to support the application. 

3. An application shall not be required to remove individual facilities where a customer has requested service discontinuance. 

0 2014 Thomson Reuters. No claim to original US. Government Works. 1 



R14-2-202. Certificate of Convenience and Necessity for Electric ..., AZ ADC R14-2-202 

HISTORICAL NOTE 

Adopted effective March 2, 1982 (Supp. 82-2). Amended by exempt rulemaking at 5 A.A.R. 3933, effective September 24, 
1999 (Supp. 99-3). Amended by exempt rulemaking at 6 A.A.R. 4180, effective October 13,2000 (Supp. 00-4). 

Editor's Note: This Section was amended under an exemption from the Attorney General approvalprovisions of the Arizona 
Administrative Procedure Act (State ex rel. Corbin v. Arizona Corporation Commission, 174 Ariz 216 848 P.2d 301 (App. 
1992)), as determined by the Corporation Commission. This exemption means that the rules as amended were not approved 
by the Attorney General. 

Current through March 3 1,20 13. 

A.A.C. R14-2-202, AZ ADC R14-2-202 
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Exhibit 24 



Ri4-2-203. Establishment of Senice 

A. Information fiom new applicants 

1. A utility may obtain the following minimum information from each new applicant for service: 

a. Name or names of applicant or applicants. 

b. Service address or location and telephone number. 

c. Billing addresdtelephone number, if different than service address. 

d. Address where service was provided previously. 

e. Date applicant will be ready for service. 

f. Indication of whether premises have been supplied with utility service previously. 

g. Purpose for which service is to be used. 

h. Indication of whether applicant is owner or tenant of or agent for the premises. 

i. Information concerning the energy and demand requirements of the customer, 

j. Type and kind of life-support equipment, if any, used by the customer. 

2. Customer-specific information shall not be released without specific prior written customer authorization unless the 
information is requested by a law enforcement or other public agency, or is requested by the Commission or its staff, or 
is reasonably required for legitimate account collection activities, or is necessary to provide safe and reliable service to the 
customer. 



3. A utility may require a new applicant for service to appear at the utility’s designated place of business to produce proof of 
identity and sign the utility’s application form. 

4. Where service is requested by two or more individuals the utility shall have the right to collect the full amount owed to the 
utility from any one of the applicants. 

B. Deposits 

1. A utility shall not require a deposit from a new applicant for residential service if the applicant is able to meet any of the 
following requirements: 

a. The applicant has had service of a comparable nature with the utility within the past two years and was not delinquent 
in payment more than twice during the last 12 consecutive months or disconnected for nonpayment. 

b. The applicant can produce a letter regarding creditor verification from an electric utility where service of a comparable 
nature was last received which states applicant had a timely payment history at time of service discontinuance. 

c. In lieu of a deposit, a new applicant may provide a Letter of Guarantee from a governmental or non-profit entity or a 
surety bond as security for the utility. 

2. The utility may issue a nonnegotiable receipt to the applicant for the deposit. The inability of the customer to produce such 
a receipt shall in no way impair his or her right to receive a refund of the deposit which is reflected on the utility’s records. 

3. Deposits shall be interest bearing; the interest rate and method of calculation shall be filed with and approved by the 
Commission in a tariff proceeding. 

4. Each utility shall file a deposit refund procedure with the Commission, through Docket Control, subject to Commission 
review and approval during a tariff proceeding. However, each utility‘s refund policy shall include provisions for residential 
deposits and accrued interest to be refunded or letters of guarantee or surety bonds to expire after 12 months of service if the 
customer has not been delinquent more than twice in the payment of utility bills. 

5.  A utility may require a residential customer to establish or reestablish a deposit if the customer becomes delinquent in the 
payment of two bills within a 12-consecutive- month period or has been disconnected for service during the last 12 months. 

6.  The amount of a deposit required by the utility shall be determined according to the following terms: 

a. Residential customer deposits shall not exceed two times that customer’s estimated average monthly bill. 

b. Nonresidential customer deposits shall not exceed 2 112 times that customer’s estimated maximum monthly bill. 
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7. The utility may review the customer's usage after service has been connected and adjust the deposit amount based upon the 
customer's actual usage. 

8. A separate deposit may be required for each meter installed. 

9. If a utility Distribution Company' customer with an established deposit elects to take competitive services from an Electric 
Service Provider, and is not currently delinquent in payments to the Utility Distribution Company, the Utility Distribution 
Company will refund a portion of the customer's deposit in proportion to the expected decrease in monthly billing. A customer 
returning to Standard Offer Service may be required to increase an established deposit in proportion to the expected increase 
in monthly billing. 

I C. Grounds for refusal of service. A utility may refuse to establish service if any of the following conditions exist: 

1. The applicant has an outstanding amount due for the same class of utility service with the utility, and the applicant is unwilling 
to make arrangements with the utility for payment. 

2. A condition exists which in the utility's judgment is unsafe or hazardous to the applicant, the general population, or the 
utility's personnel or facilities. 

3. Refusal by the applicant to provide the utility with a deposit when the customer has failed to meet the credit criteria for 
waiver of deposit requirements. 

4. Customer is known to be in violation of the utility's tariffs filed with the Commission. 

5. Failure of the customer to furnish such funds, service, equipment, or rights-of-way necessary to serve the customer and which 
have been specified by the utility as a condition for providing service. 

6. Applicant falsifies his or her identity for the purpose of obtaining service. 

D. Service establishments, re-establishments or reconnection charge 

1. Each utility may make a charge as approved by the Commission for the establishment, reestablishment, or reconnection of 
utility services, including transfers between Electric Service Providers. 

2. Should service be established during a period other than regular working hours at the customer's request, the customer 
may be required to pay an after-hour charge for the service connection. Where the utility scheduling will not permit service 
establishment on the same day requested, the customer can elect to pay the after-hour charge for establishment that day or the 
customer's service will be established on the next available normal working day. 
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3. For the purpose of this rule, the definition of service establishments are where the customer's facilities are ready and acceptable 
to the utility and the utility needs only to install a meter, read a meter, or turn the service on. 

4. Service establishments with an Electric Service Provider will be scheduled for the next regular meter read date if the direct 
access service request is provided 15 calendar days prior to that date and appropriate metering equipment is in place. If a direct 
access service request is made in less than 15 days prior to the next regular read date, service will be established at the next 
regular meter read date thereafter. The utility may offer after-hours or earlier service for a fee. This Section shall not apply to 
the establishment of new service but is limited to a change of providers of existing electric service. 

E. Temporary service 

1. Applicants for temporary service may be required to pay the utility, in advance of service establishment, the estimated cost 
of installing and removing the facilities necessary for furnishing the desired service. 

2. Where the duration of service is to be less than one month, the applicant may also be required to advance a sum of money 
equal to the estimated bill for service. 

3. Where the duration of service is to exceed one month, the applicant may also be required to meet the deposit requirements 
of the utility. 

4. If at any time during the term of the agreement for services the character of a temporary customer's operations changes so 
that in the opinion of the utility the customer is classified as permanent, the terms of the utility' line extension rules shall apply. 

HISTORICAL NOTE 

Adopted effective March 2, 1982 (Supp. 82-2). Amended by an emergency action effective August 10, 1998, pursuant to 
A.R.S. 6 41-1026, in effect for a maximum of 180 days (Supp. 98-3). Emergency amendment replaced by exempt permanent 
amendment effective December 3 1,1998 (Supp. 98-4). Amended by exempt rulemaking at 5 A.A.R. 3933, effective September 
24,1999 (Supp. 99-3). Amended by exempt rulemaking at 6 A.A.R. 4180, effective October 13,2000 (Supp. 00-4). 

Editor's Note: This Section was amended under an exemption from the Attorney General approvalprovisions of the Arizona 
Administrative Procedure Act (State ex reL Corbin v. Arizona Corporation Commission, I74 Ariz. 216 848 P.2d 301 (App. 
I992)), as determined by the Corporation Commission. This exemption means that the rules as amended were not approved 
by the Attorney GeneraL 

Current through March 3 1,20 13. 

A.A.C. R14-2-203, AZ ADC R14-2-203 

End of Document C 2014 Thoinson Reuters. No claim to original US. Government Works. 

4 * ? < "  8er : ,w:Mat  0 2014 Thomson Reuters. No claim to original US. Government Works. 



Exhibit 25 



West la we 
A.A.C. R14-2-211 Page 1 

Ariz. Admin. Code R14-2-2 1 1 

c 

Arizona Administrative Code Currentness 
Title 14. Public Service Corporations; Corporations and Associations; Securities Regulation 

Chapter 2. Corporation Commission Fixed Utilities 
%Urticle 2. Electric Utilities (Refs & Annos) 
++ R14-2-211. Termination of Service 

A. Nonpermissible reasons to disconnect service. A utility may not disconnect service for any of the reasons stated 
below: 

1. Delinquency in payment for services rendered to a prior customer at the premises where service is being provided, 
except in the instance where the prior customer continues to reside on the premises. 

2. Failure of the customer to pay for services or equipment which are not regulated by the Commission. 

3. Nonpayment of a bill related to another class of service. 

4. Failure to pay for a bill to correct a previous underbilling due to an inaccurate meter or meter failure if the customer 
agrees to pay over a reasonable period of time. 

5. A utility shall not terminate residential service where the customer has an inability to pay and: 

a. The customer can establish through medical documentation that, in the opinion of a licensed medical physician, 
termination would be especially dangerous to the health of a customer or a permanent resident residing on the 
customer's premises, or 

b. Life supporting equipment used in the home that is dependent on utility service for operation of such apparatus, 
or 

c. Where weather will be especially dangerous to health as defined or as determined by the Commission. 

6. Residential service to ill, elderly, or handicapped persons who have an inability to pay will not be terminated until 
all of the following have been attempted: 

a. The customer has been informed of the availability of funds fiom various government and social assistance 
agencies of which the utility is aware. 
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Page 2 

b. A third party previously designated by the customer has been notified and has not made arrangements to pay the 
outstanding utility bill. 

7. A customer utilizing the provisions of subsection (A)(4) or (A)(5) above may be required to enter into a deferred 
payment agreement with the utility within 10 days after the scheduled termination date. 

8. Disputed bills where the customer has complied with the Commission's rules on customer bill disputes. 

B. Termination of service without notice 

1. In a competitive marketpace, the Electric Service Provider cannot order a disconnect for nonpayment but can only 
send a notice of contract cancellation to the customer and the Utility Distribution Company. Utility service may be 
disconnected without advance written notice under the following conditions: 

a. The existence of an obvious hazard to the safety or health of the consumer or the general population or the 
utility's personnel or facilities. 

b. The utility has evidence of meter tampering or kaud. 

c. Failure of a customer to comply with the curtailment procedures imposed by a utility during supply shortages. 

2. The utility shall not be required to restore service until the conditions which resulted in the termination have been 
corrected to the satisfaction of the utility. 

3. Each utility shall maintain a record of all terminations of service without notice. This record shall be maintained for 
a minimum of one year and shall be available for inspection by the Commission. 

C.  Termination of service with notice 

1. In a competitive marketplace, the Electric Service Provider cannot order a disconnect for nonpayment but can only 
send a notice of contract cancellation to the customer and the Utility Distribution Company. A utility may disconnect 
service to any customer for any reason stated below provided the utility has met the notice requirements established by 
the Commission: 

a. Customer violation of any of the utility's tariffs, 

b. Failure of the customer to pay a delinquent bill for utility service, 

c. Failure to meet or maintain the utility's deposit requirements, 
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Ariz. Admin. Code R14-2-211 

d. Failure of the customer to provide the utility reasonable access to its equipment and property, 

e. Customer breach of a written contract for service between the utility and customer, 

f. When necessary for the utility to comply with an order of any governmental agency having such jurisdiction. 

2. Each utility shall maintain a record of all terminations of service with notice. This record shall be maintained for one 
year and be available for Commission inspection. 

D. Termination notice requirements 

1. No utility shall terminate service to any of its customers without providing advance written notice to the customer of 
the utility's intent to disconnect service, except under those conditions specified where advance written notice is not 
required. 

2. Such advance written notice shall contain, at a minimum, the following information: 

a. The name of the person whose service is to be terminated and the address where service is being rendered 

b. The utility tariff that was violated and explanation thereof or the amount of the bill which the customer has 
failed to pay in accordance with the payment policy of the utility, if applicable. 

c. The date on or after which service may be terminated. 

d. A statement advising the customer to contact the utility at a specific address or phone number for information 
regarding any deferred payment or other procedures which the utility may offer or to work out some other mu- 
tually agreeable solution to avoid termination of the customer's service. 

e. A statement advising the customer that the utility's stated reason for the termination of services may be disputed 
by contacting the utility at a specific address or phone number, advising the utility of the dispute and making 
arrangements to discuss the cause for termination with a responsible employee of the utility in advance of the 
scheduled date of termination. The responsible employee shall be empowered to resolve the dispute and the utility 
shall retain the option to terminate service after affording this opportunity for a meeting and concluding that the 
reason for termination is just and advising the customer of his right to file a complaint with the Commission. 

3. Where applicable, a copy of the termination notice will be simultaneously forwarded to designated third parties. 

E. Timing of terminations with notice 
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1. Each utility shall be required to give at least five days' advance written notice prior to the termination date. 

2. Such notice shall be considered to be given to the customer when a copy thereof is left with the customer or posted 
first class in the United States mail, addressed to the customer's last known address. 

3. If after the period of time allowed by the notice has elapsed and the delinquent account has not been paid nor ar- 
rangements made with the utility for the payment thereof or in the case of a violation of the utility's rules the customer 
has not satisfied the utility that such violation has ceased, the utility may then terminate service on or after the day 
specified in the notice without giving fixther notice. 

4. Service may only be disconnected in conjunction with a personal visit to the premises by an authorized repre- 
sentative of the utility. 

5. The utility shall have the right (but not the obligation) to remove any or all of its property installed on the customer's 
premises upon the termination of service. 

F. Landlordtenant rule. In situations where service is rendered at an address different from the mailing address of 
the bill or where the utility knows that a landlordtenant relationship exists and that the landlord is the customer of 
the utility, and where the landlord as a customer would otherwise be subject to disconnection of service, the utility 
may not disconnect service until the following actions have been taken: 

1. Where it is feasible to so provide service, the utility, after providing notice as required in these rules, shall offer the 
occupant the opportunity to subscribe for service in his or her own name. If the occupant then declines to so subscribe, 
the utility may disconnect service pursuant to the rules. 

2. A utility shall not attempt to recover from a tenant or condition service to a tenant with the payment of any out- 
standing bills or other charges due upon the outstanding account of the landlord. 

HISTORICAL NOTE 

Adopted effective March 2,1982 (Supp. 82-2). Amended by an emergency action effective August 10,1998, pursuant 
to A.R.S. 6 41-1026, in effect for a maximum of 180 days (Supp. 98-3). Emergency amendment replaced by exempt 
permanent amendment effective December 31,1998 (Supp. 98-4). Amended to correct subsection numbering (Supp. 
99-4). Amended by exempt rulemaking at 6 A.A.R. 4180, effective October 13,2000 (Supp. 00-4). 

Editor's Note: This Section was amended under an exemption from the Attorney General approval provisions of 
the Arizona Administrative Procedure Act (State ex reL Corbin v. Arizona Corporation Commission, I74 Ariz 216 
848 P.2d 301 (App. 1992)), as determined by the Corporation Commission. l2iS exemption means that the rules as 
amended were not approved by the Attorney General. 

A.A.C. R14-2-211, AZ ADC R14-2-211 

0 20 14 Thomson Reuters. No Claim to Orig. US Gov. Works. 



A.A.C. R14-2-211 

Ariz. Admin. Code R14-2-2 1 1 

Current through March 3 1,20 13. 
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